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I SUMMARY

|
{f1} The Ohio Power Siting Board denies the request for a certificate of
environmental compatibility and public need to Cepheus Energy Project, LLC for the

construction, operation, and maintenance of a proposed major utility facility.
. II.  INTRODUCTION

{92} Inthis Opinion and Order, the Ohio Power Siting Board (Board)f considering
the record as developed by the parties, denies the application of Cepheus Enbrgy Project,
LLC (Cepheus or Applicant) to construct, maintain, and operate a major utili:ty facility as
proposed in Ohio. With all major electric generation applications, before issuing a
certificate, the Board is required to make affirmative findings regarding each of the
enumerated factors in R.C. 4906.10(A). When the Board issues a certificate to an applicant,

-
we typically find that the application, as filed, only meets the statutory requirements if

|
certain conditions are met. In these cases, while the Board issues the certificate, the applicant

|
cannot construct and/ or operate the facility until each of the conditions is satisfied. Here,
however, the Board finds that the application does not satisfy the requirements of R.C.
4906.10(A)(6), requiring a project serve the public interest, convenience, and n'ecessity, and

that this deficiency cannot be remedied by additional conditions. |

{3} As referenced in R.C. 4906.10(A)(6), “Public interest, conv?m’ence, and
necessity” can be looked at through a broad lens. On the one hand, this factor éonsiders the
public’s interest in energy generation that ensures continued utility services and the

prosperity of the state of Ohio. At the same time, this statutory criterion must also
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|
!
|
encompass the local public interest, ensuring a process that allows for local thizen input,
while taking into account local governﬁent opinion and impact to natural resources. In re
the Application of Republic Wind, LLC for a Certificate to Site Wind-Powered Electr;ic Generation
Facilities in Seneca and Sandusky Counties, Ohio, Case No. 17-2295-EL-BGN (Re;:mblic Wind),
Opinion and Order (June 24, 2021) at § 3; In re the Application of Kingwood Sola:r ILLC for a
Certificate of Environmental Compatibility and Public Need, Case No. 21 -117-EL-BGN (Kingwood
Solar), Opinion and Order (Dec. 15, 2022) at § 141. Ultimately, the Boal:rd finds the
application should be denied. |

I1I. BACKGROUND AND PROCEDURAL PROCESS

{14}  All proceedings before the Board are conducted according to the provisions

of R.C. Chapter 4906 and Ohio Adm.Code Chapter 4906-1, et seq.

{95} Pursuant to R.C. 4906.04, a certificate issued by the Board is required prior
to the commencement of construction of a major utility facility. R.C. 490|6.04 further
provides that a certificate may only be issued pursuant to R.C. Chapter 4906. ’ Pursuant to
R.C. 4906.06(B), an application for a certificate is requirgd to be filed with the ’Board and a
copy of the application must be served on the chief executive officer of each municipal
corporation and county, as well as the head of each public agency charged with
environmental protection or land use planning in the area in which the facility: is proposed
to be located. Further, pursuant to R.C. 4906.06(C), public notice of such ap:vplicaﬁon by
newspaper publication is required to be given to persons residing in the municipal

corporations and counties in which the facility is proposed to be located.

{6}  Upon receipt of an application in compliance with R.C. 4906.06, the Board is
required to schedule a public hearing within a certain time frame and the chairperson is
required to cause the application to be investigated and a report submitted to the Board,

Applicant, and any person upon request, in accordance with R.C. 4906.07(A) and 4906.07(C).
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{71  Cepheusis a person as defined in R.C. 4906.01. Cepheus is a limited liability
company that is a wholly owned subsidiary of BP Solar SHH, LLC, which is in turn a wholly
owned subsidiary of BP Solar Holding LLC, which is in turn a wholly owned :-!‘,ubsidiary of
BP Alternative Energy North America Inc. (BPAENA). The Applicant ‘!was formed
specifically for the purpose of developing the project. Initially developed by 7X Energy,
Inc., Cepheus and the majority of 7X Energy’s solar project portfolio were acquired in July
2021 by BPAENA, which is a part of the BP group. BP is a global energy company which
has announced an interest in being the long-term owner and operator of solar projects in the
United States. The same development team that developed the project at 7X Energy will
continue to advance project development activities, now as employees of : Lightsource
Renewable Energy US, LLC (Lightsource bp). Lightsource bp is a fully integrated solar asset
company that operates and invests across the full solar project lifecycle and ;performs all
activities in-house and operates 1,291 megawatt (MW) of assets worldwide. Lightsource bp
is the developer of approximately 8,900 MW in solar projects currently in development with
the North American headquarters in San Francisco and development offices irlp Denver and
Philadelphia. The project will be developed by Lightsource bp under a Development
Services Agreement with BPAENA. The project will be constructed, operated, and
maintained by the Applicant. (Staff Ex. 1 at5.)

{98} Pursuant to R.C. 4906.04, no person shall construct a major uitility facility

without first having obtained a certificate from the Board. In seekinga certificaTe, applicants

must comply with the filing requirements outlined in R.C. 4906.06, as well as Ohio
Adm.Code Chapters 4906-2 and 4906-4.

{99} On May 17, 2021, Cepheus filed a pre-application letter wit|h the Board

regarding its proposed solar-powered electric generating facility with up to 68-MW electric

generating capacity in Defiance County, Ohio (Project or Facility).

{10} On June 2, 2021, the Applicant held web-based and telephone-based public

informational meetings for the Project (Staff Ex. 1 at 5).
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{11} On July 30, 2021, as supplemented on August 2, 2021, September 10, 2021,
September 17, 2021, September 21, 2021, and September 27, 2021, Cephej?us filed an
application with the Board for a certificate of environmental compatibility and public need
to construct the Project. Cepheus also filed motions for protective order on ]uly: 30, 2021 and
September 27, 2021, regarding various portions of the application. Pursu!ant to Ohio
Adm.Code 4906-3-06, within 60 days of receipt of an application for a major u|tility facility,
the Board Chair must either accept the application as complete and compli!ant with the
content requirements of R.C. 4906.06 and Ohio Adm.Code Chapters 4906-1 through 4906-7

or reject the application as incomplete.

{912} On September 28, 2021, the Board notified Cepheus that its apﬁlicah’on was
found to be sufficiently compliant with the requirements of Ohio Adm.Code Cl;apters 4906-
01, et seq., and provided sufficient information to permit Staff to commence it;s review and
investigation. Pursuant to Ohio Adm.Code 4906-3-06 and 4906-3-07, the B;oard's letter
instructed Cepheus to serve appropriate government officials and public algencies with
copies of the complete, certified application and to file proof of service with the Board. The
letter further instructed Applicant to submit its application fee pursuant to R.|C. 4906.06(F)
and Ohio Adm.Code 4906-3-12. .

{913} On October 5, 2021, Cepheus filed proof of service of its accepted and

complete application on local officials and the main public library as requi|red by Ohio

Adm.Code 4906-3-07(A).

{914} On October 8, 2021, Cepheus filed, pursuant to Ohio Adm.Code 4906-3-
07(A)(5), proof of submission of its application fee.

{15} Ohio Adm.Code 4906-3-08(A) states that, once the applicant has complied
with Ohio Adm.Code 4906-3-07, the Board or the administrative law judge (ALJ) shall file
an entry indicating the date on which the accepted, complete application is deemed filed.

Additionally, once the effective date is established, the AL] must promptly fix the dates for
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public hearings. R.C. 4906.07(A) directs that the public hearing be held not less than 60 nor

more than 90 days after the effective date.

{16} By Entry issued October 19, 2021, the effective date of the application was
established as October 15, 2021, the local public hearing scheduled for Decemlber 16, 2021,
and the adjudicatory hearing scheduled to commence on January 11, 2022. T}|1e Entry also
granted the motions for protective order filed by Applicant on May 23, 2021, and September
27,2021. Finally, the October 19, 2021 Entry advised that the Board would acc!ept petitions
to intervene up to November 29, 2021, and established a procedural schedule directing Staff
to file its report of investigation (Staff Report) on or before December 1, 2021:; Cepheus to
file all expert and factual testimony by December 30, 2021; Staff and intervenéors to file all
expert and factual testimony by January 6, 2022; parties to file a list of issues c:iting specific
concerns about which they may be interested in pursuing cross-examination of witnesses at
the adjudicatory hearing by December 28, 2021; and, parties to file any stipulation no later
than 12:00 p.m. on January 10, 2022, along with associated testimony su;':iporting the

stipulation.

{17} On November 24, 2021, the Ohio Farm Bureau Federation ((jFBF) filed a

motion to intervene in this proceeding.

{918} On December 1, 2021, Staff filed its Report of Investigation (Staff Report),
pursuant to R.C. 4906.07(C), which recommends denial of a certificate of er;wironmental
compatibility and public need to construct the Project. Among other recommen:dations, Staff
recommends that the Board find that the proposed Project would not serve the public

interest, convenience, and necessity, as required by R.C. 4906.10(A)(6). :

{919} On December 2, 2021, Cepheus and OFBF filed a joint motion to’ suspend the

procedural schedule and a request for expedited treatment.

{120} By Entry issued December 9, 2021, the AL] granted the joint mcl)tion, in part,

and denied it, in part. The ALJ denied the joint motion with respect to suspenc;iing the local
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public hearing scheduled for December 16, 2021, and noted that doing so would be an
inconvenience to those in the community who had planned to attend and preser:mt testimony.
Further, the AL] suspended the remaining procedural deadlines; however, instead of
cancelling the January 11, 2022 adjudicatory hearing, the AL] converted this|hearing to a
call-and-continue hearing after which the parties would remain on Webex to discuss future

procedural scheduling. ,
{921} On December 16, 2021, the local public hearing was held as scheduled.

{9122} The call-and-continue hearing was held via Webex, as scheduled, on January

11, 2022. The record in the case was opened, cqunsel for attending parties entered

appearances, and then discussions were had concerning the setting of a new procedural

schedule and hearing date. The hearing then adjourned to reconvene at a later date.

{§23) By Entry issued January 19, 2022, the AL] established a ne“:/ procedural

schedule.

{24} On March 25, 2022, Applicant and OFBF filed a joint motion to: suspend the
procedural schedule and a request for expedited treatment. In support of thei?r motion, the
joint movants argued that a short suspension of the procedural schedule wonijld allow the
Applicant time to coordinate with the community, leaders, officials, and organizations.
Therefore, the joint movants requested that the procedural schedule be suspended and that

the April 11, 2022 adjudicatory hearing be converted to a status and scheduling conference.

|
{{ 25} By Entry issued March 25, 2022, the AL] granted Applicant and OFBF’s joint

motion to suspend the procedural schedule, directing that the April 11, 2022 adjudicatory

hearing be converted to a status conference.

{126} On April 11, 2022, the status conference was conducted, as scheduled, via

Webex, during which the parties came to an agreement regarding a new hearing date.
i
|
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{927} By Entry issued April 12, 2022, and consistent with the discussion between
the parties during the status conference, the adjudicatory hearing was scheduled to

reconvene on June 6, 2022, at the offices of the Public Utilities Commission of Ohio.

{928} By Entry issued June 1, 2022, the adjudicatory hearing was converted to a
virtual hearing to be held via Webex.

{929} The adjudicatory hearing was held, as scheduled, on June 6, 2022. Due to
scheduling conflicts with counsel and witnesses, the adjudicatory hearing latel% reconvened
and ended on June 30, 2022. During the hearing, the ALJ granted OFBF’'s motion to
intervene, as well as Applicant’'s May 24, 2022 motion for leave to file the direict testimony

of Evan Nichols and May 23, 2022 motion for protective order (Tr. Vol. I at 11).!

{4 30} Staff and Cepheus filed timely initial post-hearing briefs and re'ply briefs on

August 4, 2022, and August 25, 2022, respectively.
IV.  PROJECT DESCRIPTION

{f 31} Cepheus proposes to construct a 68-MW solar-powered electri;c generating
facility in Delaware Township and Sherwood Village, Defiance County, Ohio. The Project
will occupy approximately 350 acres within an approximate 649-acre project aréa comprised
of private land secured through agreements with the landowners. No local government
holds any lease, option, right of first refusal, or ownership interest in the priv:l\te land, and
no local government has sought to obtain such an interest. The Project is being developed
by Lightsource bp. The Project will be located on rural, previously-disturbed land that has
been mostly cleared for agriculture and is generally flat. The Project will coﬁsist of large
arrays of photovoltaic (PV) panels, which will be ground-mounted on a single-axis tracking
rack system. The racking includes steel posts driven five to ten feet into the ?ground. The
solar panel arrays will be fenced with gated entrances. The Project also includes access
roads, electric collection lines, a collection substation, an approximately 300:—foot 138 kV

generation interconnection line, a laydown area for construction staging, an operation and
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maintenance (O&M) building, and pyranometers. The Project will be secured by perimeter
fencing which will be six-feet tall and accessed through gated entrances. Applicant will
ensure that solar modules are located a minimum of 100 feet from adjacent non-[laarticipating
property lines. Further, according to Applicant, the original design for the Projlect included
an additional 50-acre area for solar pénels; however, after receiving feedba'ck from the
community, Applicant removed the placement of these panels from the Pr;oject layout,

leaving this land available for alternative future development, if desirable, folr the private

landowner. As such, only a small portion of the Project is within the Village of Sherwood.

{932} The proposed fenceline of the Project 6ccupies approximately 24.2 acres
within the Village of Sherwood, or approximately four percent of the undev!'eloped land
within the Village (Applicant Ex. 1, Appx. D at 5). The energy generated by the Project will
deliver power to the AEP Ohio Transmission Company, Inc.’s Lockwood Road Substation
located near the planned Facility and will be transferred to the transmission g!rid operated
by PJM Interconnection, LLC (PJM) for sale at wholesale to the grid or un;der a power

purchase agreement.

{9 33} Following Board approval of the application, Cepheus notes that it expects
to finalize the Project design in the third quarter of 2022. Construction would start no sooner
than the fourth quarter 2022 and is estimated to be completed by the third qu:‘;lrter of 2023,
with the Facility expected to be placed in service no sooner than the third quarter of 2023.
However, Applicant states that delays to this timeline could impact proje:ct financing,

including Applicant’s ability to procure PV modules and Facility components.!
V. CERTIFICATION CRITERIA

{134} Pursuant to R.C. 4906.10(A), the Board shall not grant a certificate for the
construction, operation, and maintenance of a major utility facility, either as p%oposed or as
|

modified by the Board, unless it finds and determines all of the following;:
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(1)

)

)

(6)

()

The basis of the need for the facility if the facility is an electric

o . |
transmission line or gas pipeline;

The nature of the probable environmental impact;

The facility represents the minimum adverse environmental
impact, considering the state of available technology and the
nature and economics of the various alternatives, and'other

pertinent considerations;

In the case of an electric transmission line or generating fa!cility,
the facility is consistent with regional plans for expansion of the
electric power grid of the electric systems serving this stat;e and
interconnected utility systems and the facility will ser\:re the

interests of electric system economy and reliability;

The facility will comply with R.C. Chapters 3704, 3734, and 6111,
as well as all rules and standards adopted under those ch;épters

and under R.C. 4561.32;

The facility will serve the public interest, convenience, and

necessity; ’

The impact of the facility on the viability as agricultural land or
any land in an existing agricultural district established under
R.C. Chapter 929 that is located within the site and alternative

site of the proposed major facility; and

The facility incorporates maximum feasible water conservation
. , 1 |
practices as determined by the Board, considering available
technology and the nature and economics of various

alternatives.
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VI. SUMMARY OF LOCAL PUBLIC HEARING TESTIMONY,
PUBLIC COMMENTS, AND STAFF REPORT

A. Public Participation/Public Input

{935) Before reviewing the evidence presented at the adjudicatory hearing
!
regarding the statutory certification criteria, the Board will address the testimony provided

during the local public hearing and the public comments filed to the record.

{936} As noted above, the Board held a local public hearing in this matter on
December 16, 2021, at the Stroede Center for the Arts in Defiance, Ohio. Othe'r individuals

attending the local public hearing submitted written statements for the Board's
consideration. In addition, for those who did not wish to testify, the AL]Js offe:red petitions
for people to sign, either for or against the Project. Additionally, since the op:ening of this
docket, there have been over 600 pages of public comments filed in the case docket.
Witnesses at the local public hearing testified both in support of the Project and in
opposition, although a narrow majority of those testifying were opposed tc'; the Project.
Specifically, the ALJs heard sworn testimony from 34 witnesses with i8 witnesses

expressing opposition to the Project and 16 witnesses expressing support. |

{9 37} Those in favor of the Project argued generally regarding (1) the importance
of landowner rights and autonomy over their land (Public Hearing Tr. at 23, 2;5, 40, 53, 72),
(2) the potential income and stability that Project participation will bring local fa:mers (Public
Hearing Tr. at 26-28, 39), (3) the preservation of farmla‘nd for future generations (Public
Hearing Tr. at 20, 26-30, 34), (4) the benefits of solar energy as a renewable, :clean energy
source (Public Hearing Tr. at 21, 23, 28-29, 34-35, 37-38, 40-41, 46, 52, 63, 67-68, 86, 152-153,
160-161, 165-166), and (5) the economic benefits to the community, such as revi.nue going to
local schools and government entities and employment opportunities created llay the Project
(Public Hearing Tr. at 9-10, 16, 21, 26-28, 42-44, 55, 61-65, 86-87, 152-153, 167). Further, some
witnesses pointed out that less chemical usage at the Project site and the planting of

pollinator friendly vegetation, in addition to resting the land during the life of the Project,
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|
could also improve the land and mitigate any negative side effects. (Public Hearing Tr. 17,

20-21, 28-29, 167.) Participating landowners providing testimony stressed tha|t the income
they would derive from leasing land to the Project will ensure that their land can be
maintained and passed on to future generations. Without this reliable income stream, some
witnesses indicated they may need to consider the difficult decision to sell theilr land rather

|
than pass it on to descendants. (Public Hearing Tr. at 26, 28, 30-34, 39-40). Additionally,
|

some commenters noted that the Project would have no negative impact to surrounding

property values (Public Hearing Tr. at 17, 86).

{938} The overarching issue from Project opponents was a concern that the Project
is incompatible with local land use plans and would unalterably change the ru:ral nature of
the community (Public Hearing Tr. at 91, 108-109, 113, 119). Related to this concern,
numerous community members disagree with the Project’s plan to remove so much land
currently used in agriculture and worry about the implications that such develo'pment could
have on food supplies and drainage issues already prevalent in the area (Public Hearing Tr.
at 48, 131-133, 158-159). Opponents of the Project also spoke about the potential for
chemicals and other toxins to be released into the surrounding area. In particul:ar, witnesses
voiced concern that released chemicals could contaminate wells and drinking \,:vater sources
used by local residents, as well as damage the local watershed. (Public I-leariné Tr. at 20, 49
73-74, 95-96, 119, 136-139, 141-142.) Similarly, numerous witnesses also voiced!concern that
released chemicals and other side effects from construction at the Project sité, along with
exposure to electromagnetic fields during operation, could create public hea#th issues for

nearby residents (Public Hearing Tr. at 49, 70-71, 136-141, 92-93, 95). .

{939} Witnesses asserted that the proposed Project, and the division between
participating and non-participating residents, was creating tension in the comr:nunity, some
even blaming Cepheus’ tactics in the community for the division (Public Heaf‘ing Tr. at 17,
44-45, 54-55, 104-105, 114-116, 127, 143-144). Some witnesses even testifieci that public
comments or petitions had been submitted in the record under false pretenses and

individuals that purportedly made these comments had to later contact the Board about the
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unauthorized filing (Public Hearing Tr. at 16-17, 94-95, 144). Opponents o:f the Project
responded to property rights arguments made by supporters by countt{ering that a
landowner’s property rights are not unlimited (Public Hearing Tr. at 21-23, 4¢-4l, 80, 112-
113, 149). Witnesses were also unconvinced about the alleged benefits that the P:roject would
bring to the community, questioning the amount of money that would flow to local schools
and governments and other economic benefits that will allegedly be created. Some of these
witnesses argued that not only were the alleged benefits below the level.' claimed by
Cepheus, but that the Project would harm local agricultural-related businésses. (Public
Hearing Tr. at 13-14, 47-50, 96-97, 103-106, 133-135, 137.) Witnesses also expre?sed concern

about a decrease in property values following construction and operation of the proposed

Project (Public Hearing Tr. at 12, 50, 73, 80, 108, 119-120, 126, 137-140, 154).

{940} Most opposing witnesses also expressed much concern with negative
aesthetics and noise impacts that they anticipate will result from the Project (Public Hearing
Tr. at 49, 54-55, 112-113, 119-120, 155). Finally, witnesses also worried about :the negative
impact that the Project, and a change to the environment, would have on local wildlife such

as deer, bats, and numerous birds (Public Hearing Tr. at 12, 20, 49-50, 73-74, 95).

{141} In addition to testimony provided at the local public hearing, there have
been 234 filings in the public comments of the case docket as of December 21, 2:022.1 Within
these filings, the arguments for and against the Project generally mirror the stat%ements made
at the local public hearing. Further, the filings reflect that opposition to the Pr:oject exceeds
support for it at a ratio of approximately 70 percent to 30 percent. Notably, publ!ic comments
and letters have been filed by the Defiance County Board of Commissioners, t:he Delaware

|
Township Trustees, and the Sherwood Village Council, all of which recomand denial of

the application. In addition to the opposition of these elected officials, these same concerns

have been repeated by economic development representatives from the Sherwood Area

1 We note that the actual positions of the commenters are closer to 260 in number as the 21 individuals who

signed opposition (and the 6 who signed support) rosters at the local public hearing were also included as
singular comments when filed on the case docket on February 22, 2022
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Economic Development Corp. (SAED) and the Defiance County Economic Development

Office, as described in more detail in this Order.
B. Staff Report

{942} Consistent with R.C. 4906.07, Staff completed its investigz:ation of the
|
application, which included recommended findings regarding R.C. 4906.10(A). The Staff

Report, filed on December 1, 2021, was admitted into evidence as Staff Exl;'aibit 1. The
following is a summary of Staff’s findings. '

|
{943} R.C. 4906.10(A)(1) requires an applicant for an electric transmission line or

1. BASIS OF NEED

gas pipeline to demonstrate the basis of the need for such a facility. In its review of the
application under R.C. 4906.10(A)(1), Staff notes that the Project is a proposed electric

|
generation facility, not a transmission line or gas pipeline. Accordingly, Staff recommends

that the Board find that this consideration is inapplicable. (Staff Ex. 1 at 10.)
2. NATURE OF ENVIRONMENTAL IMPACT

{144} R.C. 4906.10(A)(2) requires that the Board determine the nature of the

probable environmental impact of the proposed Facility. As a part of its inveséigation, Staff
|

reviewed the nature of the probable impact of the solar Facility and the following is a

summary of Staff’s findings: !
a. Community Impacts

(4 45] Staff's review of community impacts from the Project focused'on land use,

regional planning, recreation, aesthetics, cultural resources, economic impacts, glare,

|
decommissioning, safety concerns regarding wind velocity, road and bridge impacts, and

|
noise concerns. While Staff cited to concerns as to the Project’s regional planning compliance
and aesthetics, Staff did not find that these concerns warrant denying the apR'lication. The

nearest non-participating residential structure to PV panel is 195 feet away. The Applicant
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states a total of 431.8 acres would be impacted by converting the land to the proposed solar
facility. Of these 431.8 acres, 333.4 acres would be occupied by PV panels. Ir'npacts from
construction would be temporary in nature and contained to the properties of barticipating
landowners. Significant impacts to residential, commercial, industrial, recre!ational, and
institutional land uses are not anticipated, and surrounding agricultural Iamli use would
continue with minimal disruption. Moreover, Staff highlighted the significa‘nt economic
impacts including job creation, local employment earnings, and annual revenue to the state

and Defiance County taxing districts during the construction and operation of the Facility.

{946} Staff, however, notes that, while the Project would preserve f;armland for
future use, result in short-term job creation, and ensure the installation of renem:rable energy,
the Defiance County Economic Development Office filed a public commentI in this case

stating “this project’s location will halt economic-community development for 40 years to
|

come in our small village of Sherwood,” and other local governmental entities filed similar

. |
public comments.

{147} According to the Staff Report, construction and operation of the Facility
would not physically impact any recreational areas. The Applicant identified seven
recreation areas within five miles of the Project area. It is Staff’s opinion, however, that the
Project would have minimal impacts on recreational land uses, as those resources are still
able to be utilized although with potential views to the Facility, if approved b:y the Board.
Further, Staff notes that the rural nature of the project vicinity limits the number of potential
viewers. The solar panels would be installed no higher than 15 feet above ground level.
Based on the results of Applicant’s visual resources report, Staff states that the: solar panels
would not likely be visible at any location beyond five miles of the perimeter of the Project.
Applicant’s viewshed analysis encompassed a total area of 113.3 square mile!s. Staff notes
that existing vegetation, landscape features, and landforms limit likely conicentration of
viewshed impacts to less than 6.07 percent of the Project area, adding that Applicant’s

landscape mitigation plan proposes the installation of planting modules along the fence line
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to soften viewshed impacts. Further, Staff confirms that Applicant will apply anti-glare

coating to the solar panels to maximize the capture of solar energy.

{948} In the event the Board determines that a certificate should be granted, Staff
further recommends that the Applicant’s landscape and lighting plans incorporate design
features to reduce impacts in areas where an adjacent non-participating parcel contains a
residence with a direct line of sight to the Project’s infrastructure. Staff recomemends that
aesthetic impact mitigation include native vegetative plantings, alternate fc;.ncing, good
neighbor agreements, or other methods in consultation with affected land!owners and
subject to Staff review and Applicant has stated that it is willing to commit to an agricultural
style perimeter fencing, which would meet National Electric Safety Code (NESC)
recommendations. In the event the Board determines that a certificate shoulé be granted,
Staff recommends incorporating wildlife friendly features (i.e., small-wildlife permeable)
into the overall fencing design. With implementation of Staff's landscape/lighting and
fencing conditions, Staff suggests the overall expected aesthetic impact would !be minimal.

{949} Staff also notes Applicant’s cultural resource consultant conducted a historic
architecture survey of the project area and an area within a two-mile radius of the Project in
July 2021, which recorded 249 properties of which six are recommended as eli gi:ble for listing
on the National Register of Historic Places (NRHP). The consultant concluded that for each
of the six sites that no adverse effect to these structures is expected from the Project. Staff
states that the Ohio Historic Preservation Office (OHPO) concurs with these findmgs. The
OHPO has recommended, and Cepheus has comhitted, to coordinate with OHIPO and Staff
if the scope of work changes or new/additional archaeological remains are discovered
during the course of construction. With OHPO'’s concurrence of no adverse effects from the
Project and the applicant’s commitments regarding project changes and/ or the discovery of

new/additional archaeological remains Staff has determined that minimal adverse

environmental impacts to cultural resources would be achieved. (Staff Ex. 1 at 11-21.)
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b. Geology

{950} Staff’s review of geologic impacts from the Project focused on soil types, oil
and gas mining, seismic activity, and construction geotechnical and engineerilng analyses.
Staff highlighted significant aspects of the Project including (1) Applicant worked with the
Ohio Department of Natural Resources (ODNR) in compliance with Staff's request to
procure an engineering constructability report (ECR) in response to concerns of latent oil
and gas wells that could be negatively impacted by the Project, (2) the Project is in an area
of low-risk for seismic hazard, (3) Applicant intends to implement a soils management plan
to account for potentially encountering soil that has been contaminated by hisftoric oil and
gas activity, and (4) Applicant’s geotechnical soil analysis, subject to ongoing testing,
supports that the Project can be safely constructed and operated. Per the |geology and
hydrology report, “based on the information reviewed and the field reconnaissance, it
appears that there are favorable subsurface conditions for design and constr+ction of the

solar arrays, access roads, and site development.” (Applicant Ex. 1, Appx. C at.8).
)

{951} In the event the Board grants a certificate to Applicant, Staff recommends:
that the final detailed engineering drawings of the final project design shal]! account for
geological features and include the identity of the registered professional‘ engineer(s),
structural engineer(s), or engineering firm(s), licensed to practice engineering iin the state of

Ohio who reviewed and approved the designs; Applicant provide a final 'geotechnical

engineering report to Staff at least 30 days prior to the preconst‘ruction}conference;.

Applicant provide an Unanticipated Discovery Plan that would address the processes that

would be followed by Applicant in the event undocumented or unanticipated contaminated

material or other potential hazards were encountered during construction. Ultilmately, Staff
finds that, in the event the Board grants a certificate to Cepheus, based on Staff assessment
(with consideration and input from ODNR), and implementation of the réecommended
conditions, there appears to be no particular geological features within the Préject area that

are incompatible with construction and operation of the proposed Facility. However, Staff
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notes that additional geotechnical testing as further discussed in the proposed fconditions is

necessary to confirm this finding. (Staff Ex. 1 at 21-23.)

|
¢. Ecological Impacts |

{9152} Staff’s review of the ecological impacts from the Project focuséd on public

|
and private water supplies, surface waters, threatened and endangered species, and
vegetation. Of the total 647.6 acres within the Project area, 54 are forestlatnd, 28.7 are

developed, and the remaining 613.5 are considered agricultural lands.

{53} Relative to water supplies, Staff recommends installation dist:ancing from
potable water wells, and that spill prevention and response measures be implemented with
respect to source water protection areas. Staff also acknowledges that, based on the data
provided by Applicant, including the Spill Prevention, Control, and Countermeasure
(SPCC) Plan, there appears to be no unreasonable risk posed to public or private drinking

water suppliers by construction or operation of the proposed solar facility. (Staff Ex.1at25.)

{9 54) Staff also notes that specifics about how surface waters would be further
protected from indirect construction stormwater impacts using erosion and st;edimentation
controls would be outlined in the Applicant’s Storm Water Pollution Protection Plan
(SWPPP). Further, according to Staff, Applicant would obtain an Ohio National Pollutant
Discharge Elimination System (NPDES) construction stormwater general pe#mit through
the Ohio Environmental Protection Agency (Ohio EPA) prior to the start of con?t'ruction and
would implement Ohio EPA published Guidance on Post-Construction Storm Water
Control for Solar Panel Arrays to both construction and operation of ' the Project.
Additionally, based on the data provided, Staff notes that no portion of the Prolject area falls
within the 100-year floodplain (Applicant Ex. 1 at 64). |

{955} Based on Cepheus’ analysis, Staff recommends that Cepheus be required to
interact with Staff, USFWS, and the ODNR if listed plant and animal species are

unexpectedly encountered during the Project’s construction. Relative to vegetation, Staff
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concludes that the Project, subject to Applicant’s pollinator-friendly habitat; installation
plan, would be expected to reduce the environmental impact as compared to the current
agricultural plant production, given the elimination of frequent tilling leading to erosion

and sedimentation, and reduced fertilizer and pesticide application. i

{56} In summary, Staff determines that Applicant has (1) committed to
construction and operation planning, in coordination with the Ohio EPA, such that there is
a low risk of any adverse impact to (a) public and private drinking water supplies and (b)
surface water management, and (2) committed to management practices in:consultation
with ODNR, Ohio EPA, and the USFWS to sufficiently evaluate potential irlnpacts to (a)
threatened and endangered species and (b) vegetation. (Staff Ex. 1 at 24-29.) | Based on its
review of the community, geology, and ecological considerations, Staff recommends that
the Board find that Applicant has determined the nature of the probable environmental
impact of the Project and, therefore, the Project complies with the requirements of R.C.
4906.10(A)(2) provided that any certificate issued by the Board includes the conditions set
forth in the Staff Report (Staff Ex. 1 at 29).

3. MINIMUM ADVERSE ENVIRONMENTAL IMPACT

{9157} Pursuant to R.C. 4906.10(A)(3), the proposed facility must rlepresent the
minimum adverse environmental impact, considering the state of available teclhnology and
the nature and economics of the various alternatives, along with other pertinent

considerations.

{158] As a part of its investigation, Staff reviewed minimum ad{/erse impact
considerations with respect to existing land use, as well as cultural, recreational:, and wildlife
resources. Staff noted that the Project reasonably (1) aligns with cultural resources, (2)
avoids impacts to (a) oil and gas and (b) public and private drinking water'supplies, (3)
limits impacts to (a) surface waters, (b) threatened and endangered spe:cies, and (c)
vegetation, (4) limits noise impacts, (5) addresses transportation and road maintenance

concerns, (6) reduces visual impacts upon nonparticipating landowner through the required
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use of landscape and lighting plans, and (7) mitigates farmland impacts through drain tile

repair and decommissioning planning. (Staff Ex. 1 at 30-32.)

{59} Based on its review of the Project’s expected impact to (1) existiing land use
and (2) cultural, recreational, and wildlife resources, Staff recommends that th:e Board find
that the Project represents the minimum adverse environmental impact am;:l, therefore,
complies with the requirements of R.C. 4906.10(A)(3) provided that any certificate issued by
the Board includes the conditions set forth in the Staff Report (Staff Ex. 1 at 32).

i

4. ELECTRIC POWER GRID

{9 60} Pursuantto R.C. 4906.10(A)(4), the Board must determine that the proposed
Facility is consistent with regional plans for expansion of the electric power grid of the
electric systems serving this state and interconnected utility systems. Under the same
authority, the Board must also determine that the proposed Facility will serve the interest

of the electric system economy and reliability.

|
{1 61} Asa partofits investigation of the Project, Staff reviewed electric power grid
|

considerations with respect to planning by (1) the North American Electri;c Reliability

Corporation (NERC), and (2) PJM. Staff noted that Applicant has obtained PfM review as

to (1) a Feasibility Study Report and (2) a System Impact Study Report. Basfed on PJM’s
!

review, the Project is not expected to cause deliverability concerns that cannot be mitigated

by Cepheus through system upgrades or operational limitations. (Staff Ex. 1 at 33-35.)

{62} Based on these determinations, Staff recommends that the Board find that
the Facility complies with the requirements of R.C. 4906.10(A)(4), provided any certificate
issued for the proposed Facility includes the conditions specified in the Staff i{eport (Staff
Ex. 1 at 35). '
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5. AIR, WATER, SOLID WASTE, AND AVIATION

{963} Pursuant to R.C. 4906.10(A)(5), the Facility must comply wiih Ohio law
regarding air and water pollution control, withdrawal of waters of the state, solid and

hazardous wastes, and air navigation.

{§ 64} As part of its investigation of the Project, Staff reviewed the Project’s impacts
to air quality, water quality, solid waste, and aviation. Staff concluded that, outside of
minimal dust impacts during construction, which would be mitigated by utilizing dust
suppressants, the Project is not expected to cause any air quality impacts. Similarly, Staff
reviewed the Project’s water quality impacts and determined that the Project was subject to
United States Army Corps of Engineers and Ohio EPA guidance, including the requirement
of complying with a stormwater pollution prevention plan, such that the Project would
comply with state water quality regulations. Relative to solid waste considerations, Staff
notes that the Project is expected to primarily generate only construction—relatecll solid waste,
and that Cepheus has committed to solid waste recycling and disposal plans _éhat conform
with state regulations. Further, relative to aviation considerations, Staff revieV\:red potential
aviation impacts from the Project in coordination with the Ohio Department of

Transportation Office of Aviation (ODOT), concluding that there are no expe'cted impacts

to local aviation. (Staff Ex. 1 at 36-38.) |

{4 65} Staff recommends that the Board find that the proposed Facility complies
with the requirements specified in R.C. 4906.10(A)(5), provided that any certi;ficate issued
include the conditions specified in the Staff Report (Staff Ex. 1 at 38).

6. PuUBLIC INTEREST, CONVENIENCE, AND NECESSITY

{66} Pursuant to R.C. 4906.10(A)(6), the Board must determine that the Facility
will serve the public interest, convenience, and necessity. In assessing the Project’s

compliance with this determination, Staff reviewed the application in terms of the Project’s
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safety, electromagnetic fields (EMF), public interaction and participal%ion,| and public
comments. (Staff Ex. 1 at 39-42.)

{967} Relative to safety and EMF considerations, Staff describes that the Project
would be (1) constructed using reliable equipment that is certified by recogniz_led standards
entities; and (2) subject to specific fencing, gate, signage, and setback requirements that are,
as applicable, (a) compliant with recommendations of ODOT, (b) conformirng with the
NESC, and (c) consistent with fencing that the Board has approved as to other solar projects,
including that it be wildlife permeable. Further, Staff describes that, prior to éonstruction,
Applicant also intends to finalize development and implementation of an emergency
response plan and further consult with potentially affected local and regional emergency
response personnel, specifically the Defiance County Emergency Managem{ent Agency.
Further, Staff describes that the Project does not create EMF concerns beéause (1) the
proposed generation interconnection transmission line is not within 100 feet of an occupied

residence, and (2) the transmission facilities would be designed and installed according to

NESC requirements. (Staff Ex. 1 at 39.) |

{9 68} Relative to public interaction and participation, Staff describes t:hat Cepheus
(1) acted to educate the public about the Project by hosting virtual and in-person
informational meetings to address issues such as noise, decommissioning, visu;al screening,
participation in the Board’s process, wildlife, public health, property values, and drainage;
(2) prepared a preliminary complaint resolution program; (3) committed to n(!)tify affected
local residents prior to the start of the Project's construction and operatlion; and (4)
committed to providing Staff with quarterly complaint summary reports. In spite of these
commitments, Staff describes that several public comments from local governmental entities
were submitted in the docket. In these public comments, Staff notes that (1) the Defiance
Soil and Water Conservation District expressed concerns with the Project, including soil

erosion and water runoff, vegetative ground cover, and noxious weeds; (2) Delaware

Township Board of Trustees included Resolution #5-21-2021 in opposition to the solar
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Project;2 (3) a letter from the newly elected Sherwood Township trustee ex:pressing his
opposition to the Project; (4) statements from the Defiance County Economic Development
Office indicating that the Project’s location would halt economic development 1:n the Village
of Sherwood; (5) a letter signed by the Defiance County Board of Commissioners concluding
the Project lacks “service to the public interest, convenience, and necessity”; (6):a letter from
the President of the Sherwood Area Economic Development Corporation sta;ting that the
Project will have a potentially negative impact on the village; (7) a letter from; the Chief of
the Delaware Township Fire Department expressing support for the Project and the
resulting tax revenue; and (8) several comments expressing concern that certain comments
filed in the case record may have been filed by someone other than the namec:l commenter

and, therefore, should be considered invalid. (Staff Ex. 1 at 40-41.)

{69} In consideration of the public interaction and participation surrounding the
Project, Staff concludes that it does not serve the public interest, convenience, a:nd necessity
due to the general opposition from local citizens and governmental bodies.  Staff
emphasizes that the interests of the impacted local governmental bodies were “especially
compelling” given the responsibility those entities bear for preserving the healq\, safety, and
welfare of their citizenry. Accordingly, Staff concludes that the Project will créate negative

local community impacts that outweigh its benefits. (Staff Ex. 1 at 41-42.)

7. AGRICULTURAL DISTRICTS

{970} Pursuant to R.C. 4906.10(A)(7), the Board must determine The Facility’s
impact on the agricultural viability of any land in an existing agricultural district within the

project area of the proposed utility facility.

{971} Staff's review of the Project describes that it would remove approximately

425 acres of agricultural land, including 310 acres of agricultural district land,' from service

2 Staff notes that one township trustee later rescinded his support for the resolution in a public comment,

but the resolution remained in place at the time of the filing of the Staff Report.
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during its operational lifespan. Further, the Project will temporarily disturb existing soil and
may result in drain tile damage. Though Staff describes that drain tile and soilj impacts are

temporary and will be restored for agricultural use by Applicant. (Staff Ex. 1 af 43))

{72} Staff recommends that the Board find that the impact of the proposed
Facility on the.viability of existing agricultural land in an agricultural district has been
determined and, therefore, complies with the requirements specified in R.C. 4906.10(A)(7),
provided that any certificate issued by the Board for the proposed Facility, include the
conditions specified in the Staff Report (Staff Ex. 1 at 43). |

8. WATER CONSERVATION PRACTICE

{973} Pursuant to R.C. 4906.10(A)(8), the proposed Facility must incorporate
maximum feasible water conservation practices, considering available technoiogy and the

nature and economics of the various alternatives. i

{74} According to Staff, construction of the proposed Facility would not require

the use of significant amounts of water. Water may be utilized for dust sup'pression and
: i

control on construction access roads and unpaved surfaces, as needed. Similarly, operation

of the proposed Facility will not require the use of significant amounts of water. The O&M
-building is the only component of the Facility that would require a water s:ource, which
Applicant projects to be at a rate comparable to a typical small business or off[ice. Further,
Applicant states that the solar panels will be adequately cleaned by natural }larecipitation;
however, in unexpected circumstances such as severe drought, water may lfae needed to
clean panels. If such cleaning is needed, Applicant estimates the maximum amount of water
required would not exceed 300,000 gallons per event. (Staff Ex. 1 at 44; Applicant Ex. 1 at

49-50.)

{9 75} Staff recommends that the Board find that the proposed Facility would
incorporate maximum feasible water conservation practices, and, therefore, complies with
the requirements specified in R.C. 4906.10(A)(8). Staff further recommends that any

|
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certificate issued by the Board for the proposed Facility include the conditions; specified in
the Staff Report. (Staff Ex. 1 at 44.) f

9. RECOMMENDATIONS '
|

{976} As noted above, Staff recommends a finding that the Project be: determined
not to be in the public interest, convenience, and necessity. Though should the Board not
accept that recommendation, Staff recommends that various conditions set fortlh in the Staff
Report be made part of any certificate issued by the Board for the proposed Fa:cility. These
31 total conditions, relating to general, socioeconomic, ecological, public servxlce, facilities,
safety, air, water, and solid waste issues, are discussed in detail in the Staff Rep!ort (Staff Ex.
1 at 45-51.). Staff reiterates in its briefs that any certificate issued by the Board to Cepheus
should be conditioned by adopting all of the conditions set forth in the Staf‘f Report and

Staff’s supporting testimony (Staff Initial Br. at 7).

VII. ADJUDICATORY HEARING

{1771 At the adjudicatory hearing, Cepheus presented testimony from its
sponsoring witness, Cliff Scher, and 21 expert witnesses who testified in sdpport of the
application as to environmental and ecological impacts, property va]uation,: agricultural
mitigation and dual use policies/commitments, noise assessments, toxicilty, geology,
groundwater impacts, landscaping mitigation measures, transportation, public opinion
polling, financial analyses, and architectural and cultural resources impacts (l*J\pplicant Ex.

7-28).

{78} Staff initially presented ten witnesses who testified in support of their

conclusions as described in the Staff Report (Staff Ex. 2-11).
!

VIII. CONSIDERATION OF CERTIFICATE CRITERIA

{979} Asdiscussed, in order for the Board to issue a certificate to construct a major

utility facility, the Board must make findings and determinations regarding each of the
|
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relevant factors outlined in R.C. 4906.10(A). The Board has reviewed all of the evidence
presented in this case. This includes evidence presented by the parties at the adjudicatory
hearing as well as testimony from the local public hearing and comments subr:nitted to the
docket. Any evidence not specifically addressed herein has nevertheless beer:1 considered
and weighed by the Board in reaching its final determination. Based on its review of the
application and the record in this case, the Board ultimately determines that Cepheus has
not met its burden of proof relative to the requirements of R.C. 4906.10(A)(6) for the reasons

!
set forth below and finds the application should be denied. '

A. R.C. 4906.10(A)(1): Basis of Need for Electric, Gas, or Natural Gas Transmission Lines

{80} R.C.4906.10(A)(1) requires that the Board consider the basis of the need for

the facility if the facility is a gas pipeline or an electric transmission line.

(Y81} Staff concluded that R.C. 4906.10(A)(1) is not applicable to this; proceeding,
given that the Facility is not a gas pipeline or an electric transmission line (Staff Ex. 1 at 10).
Moreover, no party raised any concern as to this issue. Accordingly, the Board finds that

R.C. 4906.10(A)(1) is not applicable in this proceeding.

B. R.C. 4906.10(A)(2): Nature of the Probable Environmental linpact, and |
R.C. 4906.10(A)(3): Minimum Adverse Environmental Impact

{482} RC. 4906.10(A)(2) requires that the Board determine the nature of the
probable environmental impact of the proposed Facility. Further, R.C. 4906.10(1\)(3)
requires that the Facility represent the minimum adverse environmental impact,
considering the state of available technology and the nature and economics of the various
alternatives and other pertinent conditions. As arguments of the parties generally address
these considerations in an overlapping manner, the Board will consider tf\es:e arguments

collectively.

{83} The Board generally considers these two criteria together. First, the Board
determines the probable environmental impact under R.C. 4906.10(A)(2) by considering the
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!
Project’s socioeconomic impact, the ecological impact, and the impact on putl)lic services,

facilities, and safety. See, e.g., In re Alamo Solar, Case No. 18-1578-EL-BGN, (Opi:nion, Order,
and Certificate June 24, 2021 at 9 135-38). The Board then considers whether t[i'lese impacts
represent the minimum adverse environmental impact and, therefore, comp;ly with R.C.
4906.10(A)(3). Id. at § 246. With respect to these criteria, Cepheus is in agreem;ent with the
summary and conclusion set forth in the Staff Report, including the incorporation of Staff’s
proposed conditions. (Staff Ex. 1 at 29, 32.) Further, given its non-oppositilon to Staff’s
conditions, Cepheus asserts that it has provided sufficient evidence to iclemonstrate
satisfaction of these two criteria, including direct testimony supporting various aspects of
the application, including, but not limited to: geology and hydrogeology repo!rts showing
the Project will not negatively impact groundwater (Applicant Ex. 8); geotechlnical studies
showing the Project is suitable for development and will not negatively impac{ the bedrock
or groundwater (Applicant Ex. 9); a socioeconomic report demonstrating local, regional, and
state economic benefits (Applicant Ex. 10); a cultural resources work plan ;and historic
architecture survey showing the Project will not negatively impact Ohio’s cultural or historic
resources (Applicant Ex. 11); the noise assessment demonstrating the construction noise will
be reasonable and temporary (Applicant Ex. 12); the erosion best practicLes which, if
implemented, will adequately address runoff and erosion concerns (Applicant Ex. 13); the
Project’s agricultural mitigation practices (Applicant Ex. 15); the Project’s be:nefits to the
Lake Erie watershed and long-term soil health (Applicant Ex. 16); the route evaluation study
demonstrating the Project will not negatively impact the area’s existing roadls and traffic
patterns (Applicant Ex. 25); and the ecological assessment, erosion best management
practices, visual landscape study, demonstrating the Project will not create an aesthetic or

environmental burden (Applicant Ex. 26). (Applicant Br. at 55-57.)

{84} As discussed in the Staff Report, after its thorough investigation into the
community, geological, and ecological impacts of the Project, Staff concluded that the
Project meets the requirements in R.C. 4906.10(A)(2) and (A)(3) (Staff Ex. 1 at 29, 32). Staff’s

recommendation is further supported by Cepheus’ evidence regarding the Project’s limited
:



21-293-EL-BGN : -2~

impacts to (1) land use, cultural resources, and viewshed, (2) surface waters, threatened and
endangered species, other wildlife, vegetation, and soil and water, and (3) traffic, noise,

EMF, decommissioning liabilities, and surface water management.

{85} The uncontested evidence provided by Applicant to demonstrate
satisfaction of these two criteria is substantial and persuasive. Upon review of the record,
the Board finds that (1) the nature of the probable environmental impact from (E:onsh'uction,
operation, and maintenance of the Project has been established by Applicant, as required
under R.C. 4906.10(A)(2); and (2) the environmental impacts from the Project are, subject to
the certificate conditions recommended in the Staff Report, and minimally adverse when
considering the state of available technology and the nature and economies of the various
alternatives as required under R.C. 4906.10(A)(3). Further, we note that the ability of the
Board to condition certificates upon the submission and approval of final plans or studies,
as required by some of the conditions recommended by Staff, has been affirmed by the
Supreme Court of Ohio. In re Application of Buckeye Wind, L.L.C., 2012-Ohio-8;78, 19 13-14,
16).

C. R.C. 4906.10(A)(4): Consistency with Regional Plans

{986} R.C.4906.10(A)(4) provides that, in the case of an electric tranémission line
or generating facility, the Board must ensure that such facility is consistent vivith regional
plans for expansion of the electric power grid of the electric systems serving t:his state and
interconnected utility systems and that such facility will serve the interests of electric system

economy and reliability.

{987} NERC is responsible for the development and enforcement o!f the federal
government’s approved reliability standards, which are applicable to all owne:rs, operators,
and users of the bulk power system (BPS). As an owner, operator, and/or user of the BPS,
Applicant is subject to compliance with various NERC reliability standards. These standards
are included as part of the system evaluations conducted by PJM. PJM is the regional

transmission organization charged with planning for upgrades and administrating the
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generation queue for the regional transmission system in Ohio. Generators wanting to
interconnect to the bulk electric transmission system located in the PJM control area must

submit an interconnection application for review by PJM. (Staff Ex. 1 at 33.)

{488} Applicant submitted two generation interconnection requests for the
proposed facility to PJM. According to Staff, PJM analyzed the bulk electric system, with the
Facility interconnected to the BPS, for compliance with NERC reliability standards and PJM
reliability criteria. The PJM studies indicated that no new system reinforcements would be
needed due to the addition of Applicant’s Project and that no overloading or network
impacts on earlier projects in the PJM Queue would result from the addition of the proposed
Facility. Additionally, when evaluating potential congestion due to local energy
deliverability, PJM determined two potential overloaded lines could be mitigailted to allow
for the delivery of energy with operational restrictions. The short circuit analysis identified
no circuit breaker problems resulting from the proposed generation addition. (Staff Ex. 1 at

35-36.)

{89} Staff recommends that the Board find that the proposed Facility.is consistent
with regional plans for the expansion of the electric power grid of the e[ec:tric systems
serving this state and interconnected utility systems, and that the Facility would serve the
interests of electric system economy and reliability. Accordingly, Staff recommfends that the
Board find that the Facility complies with the requirements of R.C. 4906.10(A)l(4), provided
any certificate issued for the proposed Facility includes the conditions specifie!d in the Staff

Report. (Staff Ex. 1 at 35.)

{990} Cepheus agrees with Staff’s recommendation, submitting that the Facility is
consistent with plans for expansion of the regional power system and will serve the interests
of the electric system economy and reliability. Cepheus notes that, for general dleliverability,
no overloads or restrictions were identified for the Project, adding that, while two potential

overloaded lines were identified for the peak summer flow model, PJM concluded that they
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could be mitigated through system upgrades or agreement with the local utility. (Applicant
Br. at 57-58; Applicant Ex. 1 at 28-29, Appx. 1.) l

{991} The evidence provided by Staff and Cepheus regarding this criterion is
compelling and unrefuted. The Board, therefore, finds that the Project will serve the interest
of electric system economy and reliability and is consistent with regional plans for
expansion of the electric power grid of the electric systems serving the state of Ohio and

interconnected utility systems in accordance with R.C. 4906.10(A)(4).
D. R.C. 4906.10(A)(5): Air, Water, Solid Waste, and Aviation

{92} Pursuant to R.C. 4906.10(A)(5), the Facility must comply with Ohio law

regarding air and water pollution control, solid and hazardous wastes, and air navigation.
1. AR

{993} Cepheus states that solar facilities generate eléctricity without releasing
pollutants into the atmosphere; therefore, state and federal air pollution per;mits are not
required for the Project. Cepheus further contends that the Project will not produce any air
pollution, with the exception of controllable dust emissions during Constructi:on. Cepheus
states that exposed/disturbed areas will be minimized at any one time to the extent
practicable and festored/ stabilized per the requirements of Ohio EPA | Permit No.
OHCO000005. During construction activities, Cepheus notes that water or a dust| suppressant
such as calcium carbonate will be applied on an as needed basis to suppress du]'st on Facility
access roads and on unpaved transportation routes, adding that any unanticipated
construction related dust problems will be identified and immediately reported to the
construction manager and contractor. Applicant avers to address any complaints regarding
dust generation as quickly as practicable. Over time, according to Cepheus, the: Facility may
lead to improvements in air quality by reducing the need for traditional systems that

negatively contribute to air pollution. (Applicant Ex. 1 at 44; Applicant Br. at 58.)
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{994} According to Staff, air quality permits are not required for construction or
operation of the proposed Facility. However, Staff notes that fugitive dust rules adopted
under R.C. Chapter 3704 may be applicable to the construction of the propci)sed facility,
agreeing with Applicant’s plan to control temporary and localized fugitive dust by using
best management practices, such as using dust suppressants including calcium ;carbonate or
water to wet soil to minimize dust as needed. Staff recognizes that these methods are
outlined in the ODNR’s Ohio Rainwater and Land Development Manual. Staf;f also notes
Applicant’'s commitment to address, as promptly as possible, any dust; generation
complaints if received through the complaint resolution process. Further, Staff concludes
the Project would not include any stationary sources of air emissions and, ther;efore, would

not require air pollution control equipment. (Staff Ex. 1 at 36.) .

{95} Based on the record in this case, the Board finds that both the construction
and operation of the Project, subject to the conditions set forth in the Staff Report, will
comply with the air emission regulations in R.C. Chapter 3704, and the rules and laws

adopted thereunder. '

2. WATER

{996} Cepheus ultimately agrees with Staff’s findings and conclusior%s set forth in
the Staff Report. Applicant asserts that the Project will use relatively little water, particularly
in comparison with conventional methods of electric generation and construction of the
Facility would not require the use of significant amounts of water. Water ma:y be utilized
for dust control on construction access roads or unpaved surfaces as need:ed. Modern,
efficient fixtures will be installed and will be maintained in proper working order. Applicant
expects solar panels will be adequately cleaned by natural precipitation. However, in
unexpected circumstances such as severe drought, water may be needed to clean panels,
with the maximum amount of water required for the cleaning to not exceed 300,000 gallons.
In addition, post-construction runoff control will be implemented with BMPs, in order to

ensure that the Project does not generate more storm water runoff and erosion than existed
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during preconstruction conditions. (Applicant Ex. 1 at 45-50; Applicant Ex. lil°>; Applicant

Ex. 26.)
|

{997} Staff agrees that Cepheus will mitigate potential water qua;lity impacts
associated with aquatic discharges by obtaining an NPDES construction storm water
general permit from the Ohio EPA. Staff also notes that the Ohio EPA has developed
guidance on post-construction storm water controls for solar panel arrays and rlecommends
that Cepheus construct the Facility in such a manner that incorporates thtle Ohio EPA
guidance. Staff agrees with Cepheus’ assessment that the Project will not requil:'e significant

amounts of water. (Staff Ex. 1 at 36-38.)

1198} Upon review of the record, the Board finds that the Project will comply with
Ohio law regarding water pollution control. As noted by Applicant, potential v:vater quality
impacts are unlikely and, to the extent they occur, will be mitigated throughI compliance
with applicable required permits. The Board further notes that there is no record evidence
submitted to dispute this conclusion.

3. SOLID WASTE

{999} Cepheus submits that the Project is not expected to generate an'y hazardous
waste, adding that the limited amounts of solid waste generated during cons:truction and
operation will be reused, recycled, or disposed of in accordance with applicable law.
Further, at the end of a solar panel’s useful life, Cepheus has committed to sencfl any retired
panel material that is not recycled to an engineered landfill with various barriers or another
appropriate disposal location at the time of decommissioning. (Applicant :Br. at 58-59;

Applicant Ex. 1 at 50-51.)

{9 100} Staff agrees with Cepheus’ description of the solid waste that might be
generated at the Facility. Staff approves of Applicant’s solid waste disposal plans and states
that the plans comply with the requirements set forth in R.C. Chapter 3734. (Staff Ex. 1 at
37-38.)
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{4101} Based upon a review of the record in this case, the Board finds th:at Applicant
has properly demonstrated that the Project will comply with R.C. Chapter 3734 and all rules
and standards adopted thereunder. The application provides estimates of thle amount of
solid waste to be generated and a description of Cepheus’ plans to manage and dispose of
such waste. The Board, therefore, agrees with Applicant and Staff that plans; outlined by

Cepheus are reasonable and finds that the Project complies with the statutory clriterion.
4. AVIATION |

{9102} Regarding compliance with the requirements of R.C. 4561.32, Ce:pheus states
that there are no public use airports or public use helicopter pads within five miles of the
Project area. The proposed Facility, according to Applicant, is approximately 5.;7 miles from
the nearest public airport, Defiance Memorial Airport. Although one private airport, Rogers
Private Airport, is mapped at some airport databases at 0.7 miles from thel Project site,
Cepheus claims a search of FAA registered airports did not list the airport as active since
2013 and contact information for the airport is no longer in service. As such, Cépheus notes
there are no active private use landing strips or property used for aviation withi:n or adjacent

to the Project area. (Applicant Ex. 1 at 52-53; Applicant Br. at 58.)

(4103} Staff’s investigation revealed that the tallest above ground stru:cture would
be the generation interconnection transmission line support structures at approfximately 100
feet tall, which is below the height requirement from the FAA, pursuant to 1;4 C.F.R. Part
77.9(a), for filing a Form 7460-1 (Applicant Ex. 1 at 69). Staff contacted ODOT, in accordance
with R.C. 4906.10(A)(5), to coordinate a review of potential impacts of the Pr(:)ject on local
airports. No concerns were identified by ODOT. Staff, therefore, recommends that the Board
find that the Project complies with the requirements of R.C. 4906.10(A)(5) with respect to
aviation. (Staff Ex. 1 at 38) |

{4/ 104} Based on our review of the record, we find that Applicant has proven that

the Project will not unreasonably impair aviation.
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{9105} In summary, the Board finds that the Project will comply with R.C. Chapters
3704, 3734, and 6111, as well as rules and standards adopted under those chapte}s and under
R.C. 4561.32. Accordingly, the certification criteria found in R.C. 4906.10(A)(5) have been

met.
E. R.C. 4906.10(A)(6): Public Interest, Convenience, and Necessity

{9106} Pursuant to R.C. 4906.10(A)(6), the Board must determine that the facility

will serve the public interest, convenience, and necessity.

{9107} As indicated above, Staff recommends that the Board find that the proposed
Facility does not serve the public interest, convenience, and necessity. In 'reaching its
recommendation, Staff cites that there is general opposition to the Project from local
governmental bodies, in addition to active disagreement on the Project belztween local
citizenry. At the time of the filing of the Staff Report, local governmental bodies, including
the Delaware Township Board of Trustees, Village of Sherwood, Defiance County Economic
Development Office, and the Defiance County Board of Commissioners filed comments in
opposition to the Project, and the Defiance Soil and Water Conservation District also
expressed its concerns. As these governmental bodies are local elected officials charged with
representing and serving their respective communities, Staff notes that m;ny of these
entities have responsibility for preserving the health, safety, and welfare Ewithin their
respective communities (Staff Ex. 11 at 5.) Therefore, Staff maintains that their interest in
and, in this case strong opposition to, the Project is especially compelling. Acknowledging
that no one factor, or set of factors, defines “public interest, convenience, and necessity”,
Staff asserts that this criterion should be examined through a broad lens which encompasses
“the local public interest, ensuring a process that allows for local citizen input, while taking
into account local government opinion” and requires the Board to “balance projected
benefits against the magnitude of potential negative impacts on the local community (Staff
Br. at 2-3, citing Republic Wind, Opinion and Order (June 24, 2021) at ¥ 91). Silmilar to local

government opposition in Republic Wind, Staff notes that the Defiance County
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Commissioners, the Delaware Township Trustees, and the Sherwood Village Council all
oppose the Project. In fact, citing to a letter submitted to the Board dated November 22,
2021, by the Defiance County Board of Commissioners, Staff emphasizes the Coplmissioners
indicated that the area the Project is proposed to be sited in has been experiencing expansion
and raised concerns that several million dollars of grants for infrastructure updates on
upgrades may go to waste if the Project is approved. Staff also cites to an undated letter
submitted to the Board by the Village of Sherwood Village Council on October 21, 2021, in
which council members expressed their opposition to the Project, particularly noting
concerns that the Project “will hinder our ability to grow due to its proposed lo:cation being
where virtually all of the new growth has occurred”, further adding that developers have
informed the Village that they “will no longer invest” if the Project is approved. (Staff Br. at
3-4.) Staff believes that the public opposition to the Project will create negative impacts on
the local community and served as the basis for its recommendation. Staff believes that any
benefits to the local community are outweighed by this overwhelming public opposition
and, therefore, the Project would not serve the public interest, convenience, and necessity.
However, should the Board determine Applicant has met the requirements specified in R.C.
4906.10(A)(6) subject to modification, Staff recommends that any certificate issued by the
Board for the proposed Facility include the applicable conditions specified: in the Staff
Report. (Staff Ex. 1 at 40-42.)

1

{9108} Additionally, Staff argues that the Board has recently recognized the
importance of local opposition to such projects, especially where opposition from local
governmental entities is unanimous (Staff Br. at 6-7, citing In re the Applicatior:1 of American
Transmission Systems, Incorporated for a certificate of Environmental Compatibility and Public
Need to Construct the Lincoln Park-Riverbend Transmission Line in Mahoning County, Ohio, Case
No. 19-1871-EL-BTX, Opinion, Order, and Certificate (May 19, 2022) at § 81 (where the
Board concluded that “[ijn consideration of the significant number of publlic comments
received and the issues raised in the public comments *** the Board finds that the

requirements of R.C. 4906.10(A)(6) (that the facility will serve the public interest,
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convenience, and necessity) * * *|has] not been met. The local community has, post hearing,

. . g |
raised universal local opposition * * *.”) ,

{9109} Contrarily, in arguing that the Project serves the public interest, c:onvenience,
and necessity, Cepheus emphasizes the Project would provide benefits to: local economic
development; regional and statewide economic development; the local agricultllxral industry
and culture; the greater Lake Erie watershed; Ohio’s air quality and public: health; and
reliability, affordability, and diversification of Ohio’s electric supply.

{9110} Initially, Cepheus argues that the Project would provide the best, if not the
only, available opportunity for local economic development. In fact, Cepheus!cites to over
30 prior instances in which Staff and/or the Board acknowledged that a solar facility would
have an overall positive impact on the local economy due to the increase in ‘construction
spending, wages, purchasing of goods and services, annual lease payments to the local
landowners, and PILOT revenue. (Applicant Br. at 19-20, citing, e.g., In re Hillcrest Solar
Farm, Case No. 17-1152-EL-BGN, Opinion, Order, and Certificate (Feb. 15, 2018){ at | 44, Staff
Report (Feb. 4, 2019) at 23; In re Highland Solar Farm, Case No. 18-1334-EL-BGN, Opinion,
Order, and Certificate (May 16, 20190) at Y 36, Staff Report (Mar. 4, 2019) at 19:; In re Union
Solar, Case No. 20-1405-EL-BGN, Opinion, Order, and Certificate (Feb. 17, 2022)' at § 67, Staff
Report (May 19, 2021) at 24.) Cepheus claims the same types of recognized| benefits are
present in this application. Applicant’s evidence supports that the Project w:ill create 587
Ohio jobs during the construction period, and eight permanent jobs over the life of the
Project. The overall economic activity in the state from the construction of the Project is
expected to be $104.9 million. Increased taxes and PILOT from the Projec:t’s economic
impact, much of which will be dedicated to local government and schooils, including
Delaware Township, the Village of Sherwood, Central Local School District, i:our County
Joint Vocational School, Defiance Public Library System, and Defiance County, are
estimated at $578,000 per year over the Project’s lifespan. Further, Cepheus indicates that
the Project will result in annual lease payments to participating landowners and Applicant

has committed to donating approximately $375,000 to the local community to support
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economic development. (Applicant Br. at 20-21; Applicant Ex. 7 at 11; Applican:t Ex. 10 at 3-
4) These benefits were further supported by a representative of the Toledo Regional
Chamber of Commerce (Applicant Ex. 19 at 2). Moreover, according to C?Iepheus, the
communities surrounding the Project have experienced prolonged population decline over
the last 40 years, including between 2019 and 2020, which has been accom!panied by a
scarcity of investment and development interest (Applicant Ex. 1 at Appx. D; Applicant Ex.
14 at 1-2). Cepheus notes this lack of investment opportunity was emphasizef:l during the
local hearing (Local Hearing Tr. at 55). However, even if there was alternative means of
investment or development for the area in question, Cepheus argues the Project represents
the best economic outcome available, citing tax modeling performed by Magnum
Economics. Pursuant to the modeling conducted, which compared the fiscal i!mpact of the
Project with other hypothetical uses, even if the area was developed with 100 hiomes valued
at over $300,000 each, the Project would provide an estimated $21.5 million more local

revenue over 40 years than the area would with the hypothetical residential use. (Applicant

Ex. 23 at3))

{9111} Cepheus also contends that the Project would provide econo;mic benefits
regionally and statewide. Cepheus emphasizes the testimony in the record from the Toledo
Regional Chamber of Commerce and Ohio Partners for Affordable Energy, as well as letters
from the Ohio Chamber of Commerce and two state legislators representing tﬂe Northwest
Ohio area, all of which highlight the direct economic benefits associated wit:h the Project
and the opportunity for this Project, as well as other solar projects, to help Ohio ensure
renewable energy supply is available for companies considering investment in the region.
(Applicant Ex. 19 at 1-3; Applicant Ex. 24 at 4; Public comment of Ohio State Representative
Michael P. Sheehy, 46th Dist. (June 6, 2022); Public comment of Ohio State Representative
Lisa Sobecki, 45th Dist. (May 27, 2022); Applicant Reply Br. at 5-7.) Additionally, a public
comment was submitted by the Ohio Chamber of Commerce, indicating the importance of
solar projects as more and more companies, such as Intel, consider investing in Ohio and

require access to renewable energy; thus, approving projects like the one at issue in this
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proceeding will enhance Ohio’s competitiveness in attracting new investment (Public
comment of Stephanie Kromer, Director of Energy and Environmental Policy, Ohio
Chamber of Commerce (May 25, 2022)). Cepheus also points to the Project’s relationship on
First Solar, Inc. (First Solar), further fostering economic development and the availability of
renewable energy throughout Northwest Ohio. Specifically, in addition to First Solar
actively considering taking energy from the Project to achieve its own renewable energy
commitment, the Project has committed to using First Solar’s locally-developeq technology,
giving First Solar the ability to further expand its manufacturing operations in Northwest

Ohio. (Applicant Br. at 26-27; Applicant Ex. 28 at 2.)

{4112} Further, Cepheus claims that the Project would positively impact local
agriculture. Similar to its arguments regarding the recognized economic benefits
commensurate with previously-approved solar projects, Cepheus observes that Staff has
indicated in numerous other projects that solar projects are “consistent withl agricultural
industry support, in that the facility would provide supplemental income to farmers and
the land could be returned to agricultural production upon decommissioning.” (Applicant
Br. at 28-29, citing, e.g., In re the Application of Hardin Solar Energy Facility, Case No. 17-773-
EL-BGN, Staff Report (Nov. 21, 2017) at 12; In re the Application of Willowbrook Solar Farm,
Case No. 18-1024-EL-BGN, Staff Report (Feb. 4, 2019) at 12; In re the Application of Highland
Solar Farm, Case No. 18-1334-EL-BGN, Staff Report (Mar. 4, 2019) at 10; In re the Application
of Hardin Solar Energy I, Case No. 18-1360-EL-BGN, Opinion, Order, and Cerftificate (May
16, 2019) at 924, Staff Report (Feb. 26, 2019) at 11; In re the Application of Nestlewood Solar
Facility, Case No. 18-1546-EL-BGN, Opinion, Order, and Certificate (Apr. 16, 2020) at 928,
Staff Report (May 15, 2019) at 12.} In fact, notes Cepheus, OFBF is the only inter:vening party
in this case and does not oppose the Project. According to Cepheus, the Project would
preserve and enhance farmland over the long-term, provide critical income to farmers
participating in or contracting with the Project, and diversify the local agricultural
opportunities, including utilizing commercial sheep grazing at the Project site (Applicant

Br. at 30-35; Applicant Ex. 16 at 3; Applicant Ex. 15 at 3; Applicant Ex. 21 at 1-2; Applicant
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Ex. 18 at 2; Applicant Ex. 20 at 1). These benefits were also heavily stressed during the local

public hearing (Public Hearing Tr. at 20, 26, 28, 34, 39). '

{9113} Finally, Cepheus notes that the Project provides ample otﬁer benefits,
including improving the Lake Erie watershed, improving public health and promoting
environmental justice, and creating a more diversified, affordable energy supply for the
state of Ohio. As to the Lake Erie watershed, Cepheus contends that, by havling the land
under conservation plantings, the Project would essentially provide the “same conservation
benefit” as Ohio’s government-run clean water initiatives, “but through the private sector.”
(Applicant Ex. 16 at 2). Unfortunately, states Cepheus, Staff failed to consider this benefit
as part of its analysis; instead, the Staff Report was limited to noting that the Project was not
expected to harm groundwater or drinking water supply (Tr. Vol. Il at 17; Staff Ex. 1 at 25).
Along those same lines, Cepheus argues Staff should have incorporated the specific benefits
associated with the reduced environmental impact resulting from the Project, including air
quality and, consequently, public health (Applicant Ex. 24 at 4-5; Applicant Reply Br. at 12-
13). Cepheus acknowledges that this benefit was raised at the local public he%ring (Public
Hearing Tr. at 68). Despite these noted benefits, Cepheus alleges Staff failed to consider
public health in its analysis, noting Staff witness Stottsberry could not recall whether Staff
had considered the public health benefits associated with increased er:nissions-free
generation (Tr. Vol. Il at 16-17, 19). Further, despite prior Board proceedings in which the
provision of an additional, sustainable source of electric generation was noted: as a benefit,
as well as the potential cost savings attributable to these types of generation sources, and
Staff witness Stottsberry confirming these public benefits should be considered by Staff,
Cepheus argues the Staff Report lacks any mention of these benefits. (Tr. Vol. II at 15-16,
20; Applicant Ex. 24 at 6). |

{114} Cepheus notes that Board precedent has previously indicated that a project’s
larger benefits to the state, the public, and the grid may outweigh local disapproval, even if
there are “thousands of comments from members of the general public, local organizations,

and local officials” and opposing intervention from multiple local governments. (Applicant
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Br. at 16-17, citing In re Duke Energy Ohio, Inc., Case No. 16-253-GA-BTX (Duke Corridor
Project), Opinion, Order, and Certificate (Nov. 21, 2019) at 82-83). Cepheus alleges that,
while Staff indicates that a broad lens analyzing statewide, regional, and local :impacts of a
project should be utilized to determine whether the facility will serve the public interest,
convenience, and necessity, it was not the standard used by Staff when ev:aluating the
proposed Project, and ultimately, recommending that the application fails to satisfy R.C.
4906.10(A)(6). (Tr. Vol. II at 12-13)) Instead, Cepheus claims that Staff limited its
consideration to “(1) negative statements from nonparties setting forth unsupported and
disproven factual allegations; and (2) a one-sentence township resolution in op:position that
does not state an actual reason for opposing the Project.” (Applicant Br. at 16-17.) Further,
upon admitting that certain benefits were not considered, such as the suppleméental income
to farmers, Cepheus notes that Staff reiterated its position in the Staff Reporjt during the
adjudicatory hearing, disregarding evidence of public interest submitted after the Staff

Report had been filed (Tr. Vol. Il at 14, 20-21).

{115} Cepheus also takes issue with Staff’s apparent deference to certain disproven
allegations made in the public comments and statements from public officials, specifically
noting that many of these allegations are even refuted by other findings in the Staff Report.
For instance, in response to public comments regarding the concerns over limited local
economic growth in the Village of Sherwood, including housing, Cepheus points to various
elements of the application, including;: the decision to remove panel installation in the 50-
acre parcel bordering the Village of Sherwood (Applicant Ex. 7 at 17); the fact that there are
no alternative development plans for the Project area, including residential c:ievelopment
(Applicant Ex. 14 at 1); the noted economic benefits, including the estimated $104.9 million
in economic output and 587 full-time jobs during construction of the Project (Applicant Ex.
1 at Appx. D; Applicant Ex. 10); the significant amount of undeveloped space in the Village
of Sherwood (Applicant Ex. 1, Appx. D at 5); the direct benefits to local businesses, schools,
and landowners (Applicant Ex. 19 at 2); the fact the Project represents the best available

fiscal outcome for the community (Applicant Ex. 23); and the strength of regional economic
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benefits associated with the Project, evidenced by submitted testimony and the numerous
public comments in support of the Project discussed above (Applicant Ex. 19 at|1; Applicant
Ex. 24 at 4). Cepheus also disputes statements provided by the Village of Sherwood, upon
which Staff relied, that indicate millions of dollars of grants may go to waste if the Project is
approved; rather, Cepheus notes that, even if these grants could somehow be affected by
decisions regarding the use of privately-owned land, the Project would only develop four
percent of the undeveloped land within the Village of Sherwood, thereby, leaving plenty of
undeveloped land for the other development purposes (Applicant Reply Br. at 4-5).

{9116} Further, in contradiction to the decommissioning concerns noted by Staff,
Applicant asserts that it has agreed to a decommissioning plan consistent with HB52, at
Staff’s request (Applicant Ex. 7 at 7-8). In fact, the Staff Report notes that t}:1ere were no
problems identified with the decommissioning plan, as long as the recommended
conditions proposed by Staff were included on the certificate, with which Applicant has
agreed (Staff Ex. 1 at 31-32). As to public comments raising concerns as to any negative
impacts to local agriculture, Cepheus reiterates its earlier arguments, notably that the Project
would prevent the permanent loss of farmland, improve the overall health of the soil,
provide supplemental income to farmers, and provide an opportunity to diversify the local
agricultural industry (Applicant Ex. 18 at 2; Applicant Ex. 20 at 1; Applicant Ex. 21 at 1).
Similar to the decommissioning concerns, Cepheus also points to the Staff Report’s finding
the Project would benefit the local farming community and preserve farmland for future
use (Staff Ex. 1 at 12, 29). Cepheus also disputes the comments indicating that there may be
negative impacts to wildlife, noting that it has agreed to agricultural-style fenc;ing to reduce
impacts and the Staff Report indicated that the Project would, in fact, “enrich local wildlife
habitat.” (Staff Ex. 1 at 29, 32). Similarly, Cepheus claims concerns raised ;n the public
comments regarding negative impacts to water, aesthetics, including glarel', inadequate

setbacks, and property values, have also been refuted by the evidence of record, including
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the findings (or failure to raise the concern)3 in the Staff Report (Staff Ex. 1 at 13, 25;
Applicant Ex. 7 at 14; Applicant Ex. 16 at 2-3, Applicant Ex. 17). Accordingly, Cepheus
argues there is no basis for Staff to rely on the unsupported allegations conﬂained in the
public comments as they relate to impacts on local economic growth, the decorlnmissionjng
plan, the impacts on agricultural land use and the local industry, impactsl'on wildlife,
impacts on drinking water and the Lake Erie watershed, issues related to aesthetics and the
viewshed, setbacks, or the impact on property values, and request that the Board disregard

them in its consideration of the application.

{117} In addition to questioning the reliance of Staff upon various public
comments, Cepheus similarly criticizes Staff’s reliance on various statemet!us made by
public officials by noting that the opposition from local government bodies is “especially
compelling” in this case (Staff Ex. 1 at 41; Tr. Vol. I at 14). However, Cepheus notes that
none of these local governmental bodies moved to intervene in this'proceeding,
representing a stark contrast from the opposing intervention from multiple local
governments that were present in the Duke Corridor Project. Instead, posits Cepheus, the
local governmental bodies cited by Staff in this case offer only unsupported sta!tements and
a one-sentence “flip-flopping” resolution. (Applicant Br. at 49.) Cepheus argt'ies several of
these statements lacked the proper authorization or process necessary to subn:mit comments
on behalf of the governmental entity. For instance, Cepheus states that Brian Miller, a former
member of the Sherwood Area Economic Development Corporation (SAED), !testified that
the letter submitted by the SAED was improperly submitted by the then-servilng president
to express his personal views and did not represent the opinion of the organization’s
executive board, of which Mr. Miller was a member at the time. Further, Mr. Miller testified

that the letter from the Defiance County Economic Development Office was submitted

without seeking any input from its membership. (Applicant Ex. 27 at 2-3.) While Staff relied

3 Cepheus asserts that Staff did not express any concerns related to the proposed setbacks of the Project,

which were actually increased for non-participating residences to 200 feet from the PV panel area fence
line. '
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on the latter when considering growth and economic development of the area, Cepheus
notes that Staff completed no due diligence to determine the validity of these statements or
underwent any investigation to address the issues raised by Mr. Miller (Appliclant Br. at 50-
51; Applicant Reply Br. at 2). Similarly, Cepheus argues the official position :|of Delaware
Township has changed three times throughout the pendency of this case, “flip-flopping”
between opposition and neutrality and back again all in the course of a single month.
[Applicant Br. at 51, citing Public Comment of Isaac Ankney on behalf of Delaware
Township Trustee John Fifer (Jan. 10, 2022) (which rescinds the resolution in cépposition to
the Project); Public Comment of Delaware Township, Defiance County, Ohio (Feb. 11, 2021)
(which reinstates opposition to the Project)]. However, even under the current negative
resolution, Cepheus notes the position of Delaware Township is, in its entir(;_ty, “to have
opposition to the solar project planned for Delaware Township.” Cepheus adds that one of
the two voting trustees, John Fifer, filed a public comment the same day the resolution
passed, stating “since all the fighting and name calling going on I have decided to change
my mind and not support it”, but did not raise any issues with the Project itself (Applicant
Br. at 51, citing Public Comment of John Fifer (Feb. 7, 2022)). Further, the Defiance Soil &
Water Conservation District indicated that its concerns with the Project have been
adequately addressed (Applicant Br. at 52, citing Public Comment of Cliff Scher (May 23,
2022)). Overall, Cepheus argues that Staff’s reliance on the alleged opposition from local
officials should not be considered “compelling” evidence in this case, as a'lny concerns
regarding the Project’s impact on “other potential opportunities for the commur'uity to grow”
have been dispelled by the record evidence (Tr. Vol. II at 14; Staff Ex. 1 at 40-411; Applicant
Ex. 27 at 2-3). Finally, Cepheus asserts that Staff’s position in this case, i.e., finding that a
proposed solar project is not in the public interest because there is a vocal minlority of local
opponents, will only encourage intimidation and misinformation tactics in future
proceedings and may have a chilling effect on investment in Ohio (Applicant Br. at 53-54;
Applicant Ex. 22 at 1-2; Public Hearing Tr. at 15-16). Cepheus also notes this type of
approach will ultimately undermine the authority of the Board and will run c;ounter to the

mission of the Board, which is to “support sound energy policies that pr{wide for the
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installation of energy capacity and transmission infrastructure for the benefit of the Ohio
citizens, promoting the state’s economic interests, and protecting the environment and land
use” (Applicant Br. at 54, citing Public Comment of Stephanie Kromer, Director of Energy
& Environmental Policy, Ohio Chamber of Commerce (July 15, 2022) at 3; Applicant Reply
Br. at 2-3).

{9118} In response to Cepheus’ arguments that it has agreed to exceed the
commitments made in prior cases to address and mitigate concerns about the Project, Staff
notes that Applicant does not address the Board’s findings in Republic Wind and ATS!. In
ATSI, Staff asserts that the Board recognized that the local community, post hearing,
expressed universal opposition to the ATSI’s proposed project. Similar to ATSI, Staff
maintains that the docket in this case shows that numerous public comments have been filed
post hearing that voice strong opposition to the proposed Project, includin:g all of the
comments submitted by local residents. Additionally, Staff notes that there are claims within
those submitted comments that fraudulent comments in support of the Project were
purportedly elicited and submitted on behalf of individuals who later denied having made
the comments, and request that they be removed. Staff also takes issue with a comment that
a local official who at one time expressed support for the Project did so WithOI!.ll‘ disclosing
that he was a participating landowner. Staff cautions the Board to consider these allegations
carefully. Staff asserts that Board precedent clearly recognizes that the Board can and does
afford great consideration to public comments, as in ATSI, where the Board's denial of a
certificate focused on these public comments. Further, Staff explains that the Village of
Sherwood Council, Delaware Township Board of Trustees, and Defiance County Board of
Commissioners all voiced opposition to the Project. Despite acknowledging various
benefits of the Project, Staff claims that, “[w]here the local officials elected by the citizenry
believe that a project should not be built in their community, particularly where that
opposition is unanimous, the Board has been willing to find that the ‘public interest
standard’ has not been met.” (Staff Reply Br. at 3-6.) Furthermore, while Staff was

concerned about the extent of local opposition, and those opinions were a factor in Staff’s
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recommendation, Staff recognizes the positions expressed by the elected repreéentatives of
the affected communities, all opposed to the Project, weighed particularly heavily. The local
governmental entities in this case, the municipality, the township, and the countly, all oppose
the Project. As acknowledged by Cepheus, Staff notes the tension in the community arising
from as a result of the Project and note that this discord is evidence of actual harm. (Staff
Reply Br. at 7-8, citing Public Comment of John Fifer (Feb. 7, 2022); Public Hearing Tr. at
114-116, 160-161). Staff argues that the local public opposition demonstrated in ihis case can
create negative impacts to the community, adding that any benefits to the local community

are outweighed by the overwhelming public opposition.

{9119} Furthermore, in response to Cepheus’ claims that Staff’s findings will
encourage “intimidation and misinformation,” Staff explains that the certifica;tion process
mandated by the General Assembly and implemented by the Board, are designed to inform
the public and those impacted of pending projects, and to provide opportun;ities to have
input into the process. According to Staff, the Board has long recognized comments by
concerned citizens and entities, from both those who have formally interven:ed and who
have preferred, instead, to comment at local hearings or within the public docket. Staff notes
this process encourages engagement and participation, not intimidation and
misinformation. Furthermore, Staff recognizes that allegations of these types 0}: tactics have
been made by proponents and opponents in this case (Public Hearing Tr. at l117, 143-144,
156). Staff reiterates the importance of its reliance the positions taken by :local elected
officials. In fact, Staff notes Sherwood Village Council and the Defiance County Board of
Commissioners have both indicated they generally support green energy alternatives; yet,
the representatives of these entities have opposed this Project. According to Staff, there has
been a clear demonstration of general opposition to the Project from local government

bodies and disagreement among the local citizenry. (Staff Reply Br. at 9-10.)

{§ 120} Finally, Staff argues that the Board should accord significant weight to Staff’s
recommendation. While acknowledging that the Staff Report did not describe all of the

possible statewide impacts, Staff argues that the Staff Report and Staff witness Conklin did
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describe the potential economic impacts, at both the local and state levels, anq recognized
there would be negative impacts, as well. Staff concluded that the negative impact on the
local community, supported by the opposition of its elected representa:\tives, were
sufficiently significant to justify recommending that the Board deny a certificate in this case.
Furthermore, Staff contends that various opposing viewpoints submitted in this case should
not be discounted merely because the entities or individuals expressing those viewpoints
did not file for formal intervention. Staff also claims it is disingenuous for Cepheus to
criticize Staff’s reliance on the public comments or letters from local governmental entities,
because Cepheus itself relies on such letters in attempting to refute claims of possible
negative impacts, such as one from the Ohio Chamber of Commerce and thosle from state
legislators who did not represent the affected area. Staff concludes that the underlying
explanation of its investigation, and the basis for its recommendations, are valid and well

documented in the record. (Staff Reply Br. at 10-12; Staff Ex. 1 at 14-16; Staff Ex. 3).

{9121} As we have reinforced in recent decisions, and acknow]edged by both
Cepheus and Staff, the determination of public interest, convenience, and necessity must be
examined through a broad lens and in consideration of impacts, local and otherwise, from
the Project. In re Birch Solar 1, LLC, Case No. 20-1605-EL-BGN, Opinion and Order (Oct. 20,
2022) at 968; In re Republic Wind, Case No. 17-2295-EL-BGN, Opinion, Order, and Certificate
(June 24, 2021) at §91; ATSI, Opinion, Order and Certificate (May 19, 2022) at |79; Kingwood
Solar at Y 142. As we recently affirmed in Birch Solar and Kingwood SolaL', the Board
acknowledges that there are numerous public benefits as to all proposed solar facilities,
including (1) the public’s interest in energy generation that ensures continued utility
services and the prosperity of the state of Ohio; (2) economic benefits relative to increased
employment, tax revenues, and PILOT; (3) air quality and climate impact improvements
relative to transitioning from fossil fuels to renewable energy resources; (1;1) protecting
landowner rights; and (5) preserving agricultural land use. Juxtaposed against these benefits
is the need to fully consider the impact on individuals who are most directly affected by a

proposed project, primarily residents living near the project. Assessing these sometimes-
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competing interests is required in order to determine whether a project satisfies the

requirement of R.C. 4906.10(A)(6). Birch Solar at 9 68; Kingwood Solar at § 142.

{§ 122} As in Birch Solar and Kingwood Solar, the primary concern surriounding the
Project results from the general public opposition expressed by the local government entities
whose constituents are impacted by the Project.4 As described above, the Village of
Sherwood, the Defiance County Board of Commissioners, and the Delawarle Township
Trustees, all of the affected governmental entities in the area in which the Project is proposed

to be located, acted to oppose its certification.

{9 123} Based on our review of the record, the Board finds that the proposed Facility,
subject to the conditions specified in the Staff Report, does not compiy with the
requirements specified in R.C. 4906.10(A}(6). In reaching this decision, we recognize that the
need to determine whether the Facility will serve the public interest, conv?nience, and
necessity should be examined through broad lens. For example, this factor should consider
the public’s interest in a power siting project that ensures continued utility services and the
prosperity of the state of Ohio. At the same time, this statutory criterion regalrding public
interest, convenience, and necessity, must also encompass the local public interest, ensuring
a process that allows for local citizen input and consideration of local governm!ent opinions
that reflect the citizenry that is impacted by the Project. As part of the Board’s responsibility
under R.C. 4906.10(A)(6) to determine that all approved projects will servfe the public
interest, convenience, and necessity, we must balance projected benefits? against the

magnitude of potential negative impacts on the local community. See Kingwood Solar at §144;

4 The Board acknowledges that this case is not impacted by SB 52, which subjects solar projects that are filed
after October 11, 2021, to increased county-level and township-level review and participation in the
Board’s certification process. Still, as in Birch Solar and Kingwood Solar, the Board stresses its continuing
obligation to determine a project’s compliance with the public interest, convenience, and necessity. R.C.
4906.10(A)(6). Accordingly, the Board must consider, independent of SB 52, the manner and degree of
opposition of the local governments impacted by the Project as it relates to whether the Project is in the
public interest, convenience, and necessity.
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Birch Solar at ) 68; In re Ross County Solar, Case No. 20-1380-EL-BGN, Opinion, Order, and
Certificate (Oct. 21, 2021} at 36.

{9124} As in Kingwood Solar and Birch Solar, we conclude that the; unanimous
opposition of every local government entity representing the area in which the Project is to
be located is controlling as to whether the Project is in the public interest, conv'lenience, and
necessity as required by R.C. 4906.10(A)(6). In reaching this conclusion, our focus goes
beyond merely counting local government resolutions to determine whether a: certificate is
warranted. Instead, we focus on the vigor and rationale of the local government opposition,
which clearly serves as an indicator of this Project’s lack of public support. Kingwood Solar

at  145.

{91125} It is clear from a review of the record that local governmental entities exerted
considerable effort in gauging, and filing comments reflecting, the public perceiption of their
constituents during the course of this proceeding. As noted above, the Delawa:re Township
Board of Trustees, Village of Sherwood, Defiance County Economic Develop:ment Office,
and the Defiance County Board of Commissioners filed comments in oppo?sition to the
Project. In a letter dated November 22, 2021, the Defiance County Board of Cor:nmissioners,
indicated that the area the Project is proposed to be sited in has been experiencillng expansion
and raised concerns that several million dollars of grants for infrastructure updates and
upgrades may go to waste if the Project is approved. Further, as noted by Staff, an undated
letter submitted to the Board by the Village of Sherwood Village Council on October 21,
2021, expressed council members’ opposition to the Project, particularly noting concerns
that the Project will hinder potential economic growth, further adding that devielopers have
informed the Village that they “will no longer invest” if the Project is ap}é)roved. Staff
believes that the public opposition to the Project will create negative impacts on the local
community and served as the basis for its recommendation. Staff believes that any benefits
to the local community are outweighed by this overwhelming public opposition and,
therefore, the Project would not serve the public interest, convenience, and necessity. Again,

all local governmental entities unanimously oppose the Project and have primarily
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expressed concern on the impacts the Project may have on future economic opportunities in
the area. (Staff Ex. 1 at 40-42.)

{9 126} In addition to the unanimous opposition expressed by local ‘government
entities whose constituents are impacted by the Project, we find that the public comments
in the case docket and expressed at the local public hearing refute Cepheus’ contention that
the Project is in the public interest, convenience, and necessity. As nloted above,

approximately 70 percent of the public comments received were in opposition of the Project.

{9127} While Cepheus points to the Duke Corridor Project to support its argument
that the Board has previously ruled that a project’s larger benefits to the state, the public,
and the grid outweigh local disapproval, even if there are “thousands of comments from
members of the general public, local organizations, and local officials” and opposing
intervention from multiple local governments, we note that case is not directly applicable to
our consideration here, as it involved the siting of a proposed pipeline. Inst;ead, we find
more persuasive the directly applicable, and more recent, Board precedent involving other
proposed solar electric generation facilities in Ohio, such as Birch Solar and Kingwood Solar,
as referenced throughout this Order. Furthermore, the citation referenced by Cepheus from
Duke Corridor Project merely notes that the public comment process had been extensively
utilized, and when combined with the other public participation options, confirmed that
intervenors and the public had been afforded a full and fair opportunity to participate in the
proceeding. Duke Corridor Project, Order, Opinion, and Certificate (Nov. 21, 2(|)19) at 82-83.
Furthermore, although Cepheus argues that the viewpoints of some govemm!ental entities
were inconsistent during the course of this proceeding, we recognize that the Board’s
process invites some level of reevaluation as new information presents itself or the
circumstances surrounding a project change, including a subsequent o{rerwhelming
demonstration of opposition by the public. Local governmental entities are permitted to
reevaluate their decision to either support or oppose a project, based on the c;rcumstances
at hand and the opinions of the constituents they represent. We must respect their process,

as well as their overall recommendations, and agree with Staff that such decisions serve as
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compelling evidence of whether a project will serve the public interest, convc!anience, and
necessity as required by R.C. 4906.10(A)(6). Furthermore, we cannot disregard the
opposition of local governmental entities like Delaware Township simply because they
showed support to the Project at one time, just as we give weight to those entities that raised
initial concerns with the Project, but were ultimately satisfied with commit:tments from
Applicant, such as the Defiance Soil & Water Conservation District.> Moreover, we note
that the positions of the Defiance County Board of Commissioners and the Village of
Sherwood have been unwavering in their opposition to the Project for the duration of this

proceeding,.

{9128} With respect to R.C. 4906.10(A)(6), the Board finds that the Project does not
serve the public interest, convenience, and necessity. Consistent with our prior decisions,
we acknowledge the general public benefits of solar facilities, which include (1) the public’s
interest in energy generation that ensures continued utility services and the Ilarosperity of
the state of Ohio; (2) economic benefits relative to increased employment, tax revenues, and
PILOT; (3) air quality and climate impact improvements from transitioning toward
renewable energy and away from fossil fuels; (4) protecting landowner rights; and (5)
preserving long-term agricultural land use. And again, we note that these Pr<!)ject benefits
must be considered with respect to the impact of the Project on individuals who are most

directly affected by the Project, primarily those who live near it.

{129} The primary concern surrounding the Project, consistent with|those raised
in Birch Solar and Kingwood Solar, is the uniform public opposition expressed by the local

government entities whose constituents are impacted by the Project. The Project is opposed

This is especially true as it appears from the record that the decision to rescind the initial resolution in
opposition to the Project was voted upon by an outgoing trustee who failed to disclose that he was a
participating landowner in the Project. We find the final resolution opposing the Project is an accurate
representation of the stance of the Delaware Township Trustees.
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I
by all three government entities with physical contact to it. Birch Solar at 6:9; Kingwood
Solar at  143.

{9130} Additionally, the Board notes the overwhelming numbel!' of public
comments filed in the case, which largely disfavor the Project. Consistent with our analysis
in Birch Solar and Kingwood Solar, we again find that these comments reinforce, rather than
contradict, the conclusions of the government bodies that were formally consi:dered at the
local level, as well as those who testified at the local public hearing. Furthc%r, while we
recognize that the public comments fall short of being admitted evidence in ;the case, we
continue to find that they add value to the Board’s consideration of the local perception of
the Project. Kingwood Solar at § 151. As described above, the public comments filed in the

. . . |, .
case certainly reinforce the outcomes of the local government opposition resolutions, which
|

reinforces the level of community opposition to the Project.

{€ 131} Based on the overwhelming opposition to the Project by the government
entities whose constituents are impacted by the Project, the Board finds that the Project fails
to serve the public interest, convenience, and necessity as required by R.C. 4906.:10(A)(6) and

that the deficiencies cannot be remedied by additional conditions.

F. R.C. 4906.10(A)X(7): Agricultural Districts

{9132} Pursuant to R.C. 4906.10(A)(7), the Board must determine the Facility’s
impact on agricultural viability of any land in an existing agricultural district within the
project area of the proposed Facility.

{4133} Cepheus generally agrees with the findings of Staff and contends that the
presence of the Facility will help preserve agricultural land and support futurcl. geﬁerations
of families having the option to return the land to agricultural use following
decommissioning of the Project. Cepheus acknowledges that the agricultural land will be
temporarily impacted during the Facility’s operation, but notes that the land will be

returned to substantially preconstruction condition following decommissioning. However,
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Cepheus explains that it has committed to taking steps to address potential impacts to
farmland, such as repairing drainage tiles damaged during construction. (Ap}lalicant Br. at

59-60.)

{9134} Staff emphasizes the commitments made by Cepheus to address potential
impacts to farmlands, including repairing drainage tiles damaged during construction and
restoring temporarily impacted land to its original use. Further, Staff highlights that
excavated topsoil will be used to establish vegetative cover for the Project aml:l that, upon
decommissioning, disturbed areas will be restored to agricultural use. Staff, therefore,
recommends that the Board find that the impact of the Project on existing agricultural land
in an agricultural district has been determined, and complies, subject to the agreed-upon
conditions in the Staff Report, with the requirements of R.C. 4906.10(A)(7). (Staff Ex. 1 at 43,
47.)

{9135} Based on the record, the Board concludes that the Project satisfies the
requirements specified in R.C. 4906.10(A)(7), provided the certificate issued incc:)rporates the

applicable conditions recommended by Staff, and consistent with this Order. |
G. R.C. 4906.10(A)(8): Water Conservation Practice

{91136} Pursuant to R.C. 4906.10(A)(8), the proposed facility must' incorporate
maximum feasible water conservation practices, considering available technology and the

nature of and economics of the various alternatives.

{41 137} Cepheus agrees with Staff’s findings relating to this criterion and states that
the record establishes that the Facility will incorporate maximum feasible water
conservation practices, considering available technology and the nature and economics of
various alternatives, in compliance with R.C. 4906.10(A)(8). In support of-its position,
Applicant submits that the Project will use minimal water in construction and operation.
Further, Applicant notes that the Project will help preserve and improve the health of the
Lake Erie Watershed. (Applicant Br. at 60; Applicant Ex. 16.)
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{9 138} Staff notes that in the event that cleaning is needed, Applicant estimates that
a single instance of no more than 300,000 gallons of water would be used, and that Applicant
intends to obtain the water from local subsurface resources, truck in water, or both. Staff

recommends that the Board find that the Project would incorporate maximum feasible water

conservation practices and, therefore, complies with this criterion. (Staff Ex. 1 at 44.)

|
{9139} Upon a review of the record, the Board finds that the Facility incorporates

the maximum feasible water conservation practices, and, therefore, s;;al'isfies the
requirements of R.C. 4906.10(A)(8), subject to the recommendations of Staff. In making this
determination, the Board recognizes the representation that construction and Eoperation of
the Facility will not require the use of significant amounts of water and that nea!trly no water

or wastewater discharge is expected.

IX. CONCLUSION
|

{9 140} Based on its review of the application and the record in this case, the Board
has determined that Cepheus has not met its burden of proof relative to the req‘!uirements of
R.C. 4906.10(A)(6), for the reasons set forth above. Pursuant to R.C. 4906.10(12&), the Board
shall not grant a certificate for the construction, operation, and maintenance of a major
utility unless it finds and determines R.C. 4906.10(A)(1) through (8). Based on the denial of
R.C. 4906.10(A)(6) and the determination that the concerns could not be addre;ssed through

the inclusion of conditions, the application should be denied.
X. FINDINGS OF FACT AND CONCLUSIONS OF LAW

{9 141} Cepheus is a person under R.C. 4906.01(A) and is licensed to do business in
the state of Ohio.

{4 142} The proposed solar-powered electric generation facility is a major utility
|
facility under R.C. 4906.01(B).
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{9143} On May 17, 2021, Cepheus filed a pre-application letter with the Board
regarding its proposed solar-powered electric generating facility with up to 68-MW electric
|

generating capacity in Defiance County, Ohio. |
|

{€ 144} On July 30, 2021, as supplemented on August 2, 2021, Septeml")er 10, 2021,

September 17, 2021, September 21, 2022, and September 27, 2021, Cephe:us filed an
!

application with the Board for a certificate of environmental compatibility and public need

to construct the Project. !

{9 145} On September 28, 2021, the Board notified Cepheus that its app:lication was
found to be sufficiently compliant with the requirements of Ohio Adm.Code Cl:lapters 4906-
01, et seq., and provided sufficient information to permit Staff to commence its review and

investigation.

{9146} On October 5, 2021, Cepheus filed proof of service of its accepted and
complete application on local officials and the main public library as requi!red by Ohio

Adm.Code 4906-3-07(A).

{§ 147} On October 8, 2021, Cepheus filed, pursuant to Ohio Adm.Code 4906-3-
07(A)(5), proof of submission of its application fee.

{4 148} By Entry issued October 19, 2021, the effective date of the apr;ilication was
established as October 15, 2021, the local public hearing scheduled for December 16, 2021,

and the adjudicatory hearing scheduled to commence on January 11, 2022.

{9 149} On November 24, 2021, the OFBF filed a motion to intervene in this

proceeding.

{150} On December 1, 2021, Staff filed the Staff Report, pursuant to R.C.
4906.07(C).
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{9151} On December 2, 2021, Cepheus and OFBF filed a joint motion to'suspend the

procedural schedule and a request for expedited treatment.

{4 152} By Entry issued December 9, 2021, the AL] granted the joint moltion, in part,
and denied it, in part. The AL] denied the joint motion with respect to suspend:ing the local
public hearing scheduled for December 16, 2021. Further, the ALJ suspended the remaining
procedural deadlines; however, instead of cancelling the January 11, 2022 |adjudicatory
hearing, the ALJ converted this hearing to a call-and-continue hearing aftefr which the

parties would remain on Webex to discuss future procedural scheduling.
{9153} On December 16, 2021, the local public hearing was held as scheduled.

{9 154} The call-and-continue hearing was held via Webex, as scheduled, on January
11, 2022.

{41155} By Entry issued January 19, 2022, the ALJ established a new procedural

schedule.

{9 156} On March 25, 2022, Applicant and OFBF filed a joint motion to suspend the

procedural schedule and a request for expedited treatment.

{9 157} By Entry issued March 25, 2022, the AL] granted Applicant and OFBF's joint
motion to suspend the procedural schedule, directing that the April 11, 2022 |adjudicatory

hearing be converted to a status conference.

{4158} On April 11, 2022, the status conference was conducted, as scheduled, via

|
Webex, during which the parties came to an agreement regarding a new hearing date.

{4 159} By Entry issued April 12, 2022, and consistent with the discussion between
the parties during the status conference, the adjudicatory hearing was scheduled to

reconvene on June 6, 2022, at the offices of the Public Utilities Commission of Ohio.
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{9160} By Entry issued June 1, 2022, the adjudicatory hearing was converted to a
virtual hearing to be held via Webex.

{9 161} The adjudicatory hearing was held, as scheduled, on June 6, 2022. During
the hearing, the AL] granted OFBF’s motion to intervene, as well as Applicalilt’s May 24,
2022 motion for leave to file the direct testimony of Evan Nichols and May 23, 2022 motion

for protective order.
{91162} The adjudicatory hearing later reconvened and ended on June 30, 2022.

{9 163} Staff and Cepheus filed timely initial post-hearing briefs and reply briefs on
I
August 4, 2022, and August 25, 2022, respectively. '

{9 164} Staff and Cepheus filed reply briefs on August 25, 2022.

{9165} Adequate data on the proposed Facility has been provided to make the
|
applicable determinations required by R.C. Chapter 4906, and the record evidence in this

matter provides sufficient factual data to enable the Board to make an informed decision.

{166} The record establishes that the Facility is not an electric transmission line or

gas pipeline and, therefore, R.C. 4906.10(A)(1) is not applicable.

{9 167} The record establishes the nature of the probable environmentaliimpact from

construction, operation, and maintenance of the Facility, consistent with R.C. 4906.10(A)(2).

{1 168} The record establishes that the Facility, subject to the conditions set forth in

i
the Staff Report, represents the minimum adverse environmental impact, considering the
available technology and nature and economics of the various alternatives, and other

pertinent considerations, consistent with R.C. 4906.10(A)(3).

{9169} The record establishes that the Facility, an electric generation facility, is

consistent with regional plans for expansion of the electric power grid of the electric systems
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[
serving this state and interconnected utility systems and that the Facility will serve the

interests of electric system economy and reliability consistent with R.C. 4906.10(A)(4).
|

{§ 170} The record establishes that the Facility, subject to the recomme:ndations by
Staff, will comply with R.C. Chapters 3704, 3734, and 6111; R.C. 4561.32; and all rules and
regulations thereunder, to the extent applicable, consistent with R.C. 4906.10(A)(5).

|
{§ 171} The record fails to establish that the Facility will serve the pu|blic interest,

convenience, and necessity, consistent with R.C. 4906.10(A)(6).

{9172} The record establishes the impact of the Facility on agricultural lands and
!
agricultural district land consistent with the requirements of R.C. 4906.10(A)(7).
|

!
{9 173} The record establishes that the Facility will not require sigm'ficfant amounts

. ‘ : : | .
of water, will produce nearly no water or wastewater discharge, and incorporates maximum

feasible water conservation practices. Accordingly, the Facility meets the req{lirements of
|

R.C. 4906.10(A)(8). |

{9174} The evidence supports a finding that the criteria in R.C. 4906.10(A) for the
construction, operation, and maintenance of the Facility as proposed by Applicant are not

satisfied.

{9175} Based on the record, the Board finds that Cepheus’ appli!cation for a
certificate, pursuant to R.C. Chapter 4906, for the construction, operation, and maintenance

of an electric generation facility is denied, consistent with this Opinion and Orl;ier.

{9176} Based on the record, the Board denies the application for the ilssuance of a
Certificate of Environmental Compatibility to construct, operate, and maintain the proposed

solar-powered electric generation facility in Defiance County, Ohio.
XL ORDER

{9177} ltis, therefore,



21-293-EL-BGN

-57-

{4 178} ORDERED, That Cepheus’ application be denied as set forth ulm this Order.

It is, further,

{9179} ORDERED, That a copy of this Order be served upon each party of record

and any other interested persons of record.

BOARD MEMBERS:
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